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The law pertaining to the right of self-de- 
fense, has long been determined and is clearly 
understood by courts. - Its application, how- 
ever, to specific facts as they arise, often pre- 
sent perplexing problems. The solution of 
such a problem was happily accomplished by 
the Supreme Court of the United States in 
the recent decision of Rowe v. United States, 
wherein the law as to the right of self- 
defense was administered in accordance’ 
with reason and justice. In that case 
there was evidence that defendant while 
in an hotel office with deceased, being 
provoked by insulting words of the lat- 
ter, kicked him lightly and then stepped back 
and leaned against the counter, whereupon 
he was assaulted by deceased witha knife. 
It was held, reversing a judgment of convic- 
tion of manslaughter, that it should have 
been left to the jury to say whether the con- 
duct of the defendant, after kicking the de- 
ceased, was a withdrawal in good faith from 
further contest; and that it was error to 
charge to the effect that if defendant kicked 
deceased, however lightly, he could not jus- 
tify on the ground of self-defense the killing 
of deceased in resisting an assault, though 
such killing may have been necessary to save 
defendant’s own life. The court said that if 
a person under the provocation of offensive 
language, assaults the speaker personally, 
but in such a way as to show that there is no 
intention to do him serious bodily harm, and 
then retires under such circumstances as 
show that he does not intend to do anything 
more, but in good faith withdraws from fur- 
ther contest, his right of self-defense is re- 
stored when the person assaulted, in viola- 
tion of law, pursues him with a deadly 
weapon, and seeks to take his life, or do him 
great bodily harm, In Parker v. State, 88 
Ala. 4,6, 7 South. Rep. 98, 99, the court, 
after adverting to the general rule that the 
aggressor cannot be heard to urge in his 
justification a necessity for the killing which 
was produced by his own wrongful act, said: 
“This rule, however, is not of absolute and 
universal application. An exception to it 
exists in cases where, although the defendant 








originally provoked the conflict, he withdraws 
from it in good faith, and clearly announces 
his desire for peace. If he be pursued after 
this, his right of self-defense, though once 
lost, revives. ‘Ofcourse,’ says Mr. Wharton, 
in referring to this modification of the rule, 
‘there must be a real and bona fide surrender 
and withdrawal on his part; for, if there be 
not, then he will continue to be regarded as 
the aggressor.’ 1 Whart. Cr. Law, 9th ed. 
section 486. The meaning of the principle is 
that the law will always leave the original 
aggressor an opportunity to repent before 
he takes thelife of his adversary.’’ Rec- 
ognizing this exception to be a just one, 
the court properly said, in addition: ‘‘Due 
caution must be observed by courts and 
juries in its application, as it involves 
a principle which is very liable to abuse. 
The question of the good or bad faith 
of the retreating party is of the utmost 
importance, and should generally be sub- 
mitted to the jury, in connection with the 
fact of retreat itself, especially where there is 
any room for conflicting inferences on this 
point from the evidence.’’ Both parties to a 
mutual combat are wrong-doers, and the law 
of self-defense cannot be invoked by either, 
so long as he continues in the combat. But, 
as said by the Supreme Court of Iowa in 
State v. Dillon, 74 Iowa, 653, 658, 38 N. W. 
Rep. 525, 528, if one ‘‘actually and in good 
faith withdraws from the combat, he ceases 
to be a wrong-doer ; and if his adversary have 
reasonable ground for holding that he has so 
withdrawn, it is sufficient, even though the 
fact is not clearly evinced.’’ In Whart. 
Hom. sec. 483, the author says that ‘‘though 
the defendant may have thus provoked the 
conflict, yet, if he withdrew from it in good 
faith, and clearly announced his desire for 
peace, then, if he be pursued, his rights of 
self-defense revive.’’ 

The supreme court in the Rowe case con- 
cludes as follows: ‘‘We do not mean to say 
that the jury ought to have found that the ac- 
cused,after kicking the deceased lightly, with- 
drew in good faith from further contest, and 
that his conduct should have been so inter- 
preted. It was for the jury to say whether the 
withdrawal was in good faith, or was a mere 
device by the accused to obtain some advant- 
age of his adversary. But we are of opinion 
that, under the circumstances, they might 











70 





CENTRAL LAW JOURNAL. 

















have found that the accused, although in the 
wrong when he kicked or kicked at the de- 
ceased, did not provoke the fierce attack 
made upon him by the latter, with knife in 
hand, in any sense that would deprive him 
altogether of the right of self-defense against 
such attack. If the accused did, in fact, 
withdraw from the combat, and intended so 
to do, and if his conduct should have been 
reasonably so interpreted by the deceased, 
then the assault of the latter with a deadly 
weapon, with the intent to take the life of 
the accused, or to do him great bodily harm, 
entitled the latter to the benefit of the prin- 
ciple announced in Beard v. U. S. 168 U. S. 
540, 564, 15 Sup. Ct. Rep. 962. 967, in 
which case it was said: ‘The defendant 
was where he had aright to be when the 
deceased advanced upon him in a threaten- 
ing manner and with a deadly weapon; and, 
if the accused did not provoke the assault, 
and had at the time reasonable grounds to 
believe, and in good faith believed, that the 
deceased intended to take his life or to do 
him great bodily harm, he was not obliged to 
retreat nor to consider whether he could 
safely retreat, but was entitled to stand his 
ground and meet any attack made upon him 
with a deadly weapon in such a way and 
‘with such force as, under all the circum- 
stances, he, at the moment, honestly be- 
lieved, and had reasonable grounds to believe, 
was necessary to save his own life or to pro- 
tect himself from great bodily injury.’’ Upon 
this subject of what has been called ‘‘the 
duty to retreat’’ see editorial in 41 Cent. L. 
J. 185, discussing the recent cases of State 
v. Evans, decided by the Supreme Court of 
Missouri, and Page v. State, decided by the 
Supreme Court of Indiana. 








NOTES OF RECENT DECISIONS. 


InsoLvent Corporation — MortGaGE TO 
PresmeNt—ArtracuMent.—In Trebilcock v. 
Big Missouri Mining Co. ,68 N. W. Rep. 330, 
decided by the Supreme Court of South 
Dakota, an insolvent corporation had given 
a mortgage to its president of substantially 
all ite property. A warrant of attachment 
was issued bya creditor, stating that the 
defendant had disposed of its property with 
intent to defraud its creditors. The charge 

























of fraud was denied, but the execution of the ~ ve 
mortgage was admitted. The only question © le 
presented for the determination of the court ~ of 
was, whether the statement in the original ~ Fe 
affidavit, that the defendant had disposed — Ci 
of its property with intent to defraud its Le 
creditors, had been sustained. The WwW 
respondent contended that an _ insolvent pe: 
corporation could not legally execute a — cas 
mortgage to its own president of sub- © fer 
stantially all of its property, to the exclusion ~ lea 
of its other creditors, even for a just debt, ma 
The court said that while this is correct as ~ tie 
a legal proposition, still it does not follow ext 
that the execution of such a mortgage will @ prc 
constitute sufficient evidence of an actual in- © his 
tent to defraud creditors. ; dut 
Mecuanic’s Ligen—Ricuts or PRoPpERTY— 
Lien oF SuBconTRACTORS — CONSTITUTIONAL sup 
Law.—In Palmer v. Tingle, 45 N. E. Rep. inju 
313, the Supreme Court of Ohio argue that the wer 
inalienable right of enjoying liberty and ac- © to t 
quiring property, guarantied by the first see- | pro 
tion of the bill of rights of the constitution, © vele 
embraces the right to be free in the enjoy- | par 
ment of our faculties, subject only to such : the 
restraints as are necessary for the common ~ ow’ 
welfare ; that liberty to acquire property by ~ ther 
contract can be restrained by the general as- ae 
sembly only go far as such restraint is for had 
the common welfare and equal protection and heer 
benefit of the people, and such restraining sulti 
statute must be of such a character that a mins 
court may see that it is for such general wel- ‘em 
fare, protection, and benefit. The judgment prev 
of the general assembly in such cases is not after 
conclusive, and while a valid statute regulat- part 
ing contracts is, by its own force, read into, the « 
and made a part of, such contracts, it is bour 
otherwise as to invalid statutes. Applying acco 
these principles it is held that the act of © othe: 
April 13, 1894, in so far as it gives a lien on © case 
the property of the owner to subcontractors, avoic 
laborers, and those who furnish machinery, injur 
material, or tile to the contractor, is uncon- actio 
stitutional and void. All to whom the cot- @ wa, . 
tractor becomes indebted in the performance “#  teng, 
of his contract are bound by the terms of & pip ; 
the contract between him and the owner. appre 
RELEASE AND DisCHARGE—COMPROMISE OF ~ * | 
Ciaim FoR PERSONAL INJURIES — AVOIDANCE | 5 
B cases 
For Fraup — RETURN OF CONSIDERATION.— Bliss 





Two recent cases involve the much contro- ~ 
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yerted question as to the cancellation of re- 
lease of claim for personal injuries on ground 
of fraud: Lumley v. Wabash R« Co., 76 


Fed. Rep. 66, decided by the United States 


Circuit Court of Appeals, Sixth Circuit, and 
Louisville & N. R. Co. v. McElroy, 37S. 
W. Rep. 844, decided by the Court of Ap- 
peals of Kentucky. In the first mentioned 
case it was held that if the surgeon of de- 
fendant railroad company knew that a re- 
lease of damages by plaintiff, an ignorant 
man, was being bargained for by both par- 
ties upon the basis of his opinion as _ to the 
extent and character of the injuries and the 
probable time that plaintiff would lose from 
his occupation by reason thereof, it was his 
duty to give an honest opinion; and his fail- 
ure to doso is ground for disregarding or 
canceling the release; that if both parties 
supposed that plaintiff had received certain 
injuries, the extent and character of which 
were considered and discussed with reference 
to the time which the injured party would 
probably lose in consequence thereof, and a 
release was given, specifically mentioning the 
particular injuries known and considered as 
the basis of settlement, general language fol- 
lowing will not include a particular injury 
then unknown to both parties of a character 
so serious as to clearly indicate that, if it 
had been known, the release would not have 
been signed; that the rule that damages re- 
sulting from one and the same cause of action 
must be sued for and recovered once for all 
is merely a rule of procedure, and does not 
prevent a recovery for part of the damages 
after the giving of a release for the other 
part, and that one seeking to recover part of 
the damages accruing from an accident is not 
bound to return money received by him on 
account of a release given by him of the 
other part of the damages. In the Kentucky 
case it was held that,an employee cannot 
avoid a compromise of a claim for personal 
injuries and recover on the original cause of 
action, on the ground that such compromise 
was procured by fraud, unless he repays or 
tenders back the consideration received by 
him thereon. The Kentucky court cites and 
approves the doctrine of Vandervelder v. Ry. 
Co., 61 Fed. Rep. 56; Ry. Co. v. Hayes, 83 
Ga. 558, and distinguishes the following 
cases apparently opposing that doctrine. 


Cent. L. J. 271; Stewart v, Railroad Co., 
141 Ind. 61; Stone v. Ry. Co., 66 Mich. 83; 
Ry. Co. v. Harris, 158 U. S. 331; Mullen v. 
Railroad Co., 127 Mass. 86. The court ad- 
mit that O’Brien v. Ry. Co., 89 Iowa, 644, 
and Railroad Co. v. Doyle, 18 Kan. 64, are 
antagonistic. The case of Girard v. St. 
Louis Car Wheel Co. (Mo.), 39 Cent. L. J. 
302, wherein the question of return of con- 
sideration was fully discussed, is not noticed 
by the Kentucky court. Appended to the 
Girard Case last mentioned will be found an 
exhaustive note reviewing all the authorities 
on the subject.—39 Cent. L. J. 306. 





Recent TELEGRAPH Company LitigaTiIon— 
CrpHEeR MessaGes—NEGLIGENCE—PROXIMATE 
Cause.—In Reed v. West. Union Tel. Co., 
37 S. W. Rep. 904, the Supreme Court of 
Missouri holds that a telegraph company 
cannot, by contract, relieve itself from lia- 
bility for negligence of its servants in the 
transmission of messages, overruling Wann v. 
Telegraph Co., 37 Mo. 472; that the distinc- 
tion between negligence and gross negligence 
is not recognized in Missouri. It was shown 
in this case that the message was not trans- 
mitted as it was written by the sender, and 
that the addressee acted upon it as received. 
It was held, that a prima facie case of negli- 
gence was established, placing the burden on 
the company. It appeared also that the 
message was delivered to the company at an 
office in the State of Iowa, for transmission 
to a point in Missouri. It was held, that the 
contract was governed by the laws of Iowa 
relating to the liability of telegraph com- 
panies. Plaintiff's agent residing in Iowa 
delivered to a telegraph company a message 
addressed to plaintiff in Missouri, stating 
that certain real estate owned by plaintiff 
could be sold for $1,300 cash. The message, 
when received by plaintiff, gave the price of- 
fered as $1,900, and plaintiff immediately 
telegraphed her acceptance, and forwarded, 
deed by mail. Upon the receipt of plaintiff’s 
answer accepting the price offered, the agent 
closed the contract of sale at $1,300. It was 
held that the negligence of the company 
would be regarded as the proximate cause of 
the loss of the difference between the price 
received and the market value of the lot. 

In Ferguson v. Anglo-Amer. Tel. Co., 35 





Bliss v. Railroad Co., 160 Mass. 456, 38 


Atl. Rep. 979, decided by the Supreme Court 
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of Pennsylvania it was held that the rule as to 
the measure of damages confines the plaint- 
iff’s recovery in actions against the company 
for negligence to such as may fairly be sup- 
posed to have been in contemplation of the 
parties at the time of making the contract. 
This being true, it follows as a logical and 
necessary sequence that, where the message 
as delivered for transmission is unintelligible, 
except to the sender or the addressee, and 
the company had no information otherwise as 
to its character and purport, nor of its im- 
portance and urgency, the party injured can 
recover of the company nothing more than 
nominal damages, or at most the price paid 
for transmission. And this is the rule which 
has been adopted by the English and Ameri- 
can courts almost withaut exception.’’ Many 
decisions of the courts of this country and 
England are cited as sustaining the rule above 
stated. The numerous decisions of the courts 
of many States will be found to be opposed 
to the decisions of the courts of only three 
States—those of Virginia, Georgia and Ala- 
bama. Florida has recently reversed an ear- 
lier case, and thus joined the majority of the 
States on this question. The reasons ad- 
vanced in support of the decisions which 
support the contrary ruling have been various, 
the one most commonly applied being the 
rule of Hadley v. Baxendale, 9 Exch. 341. 





DO THE BENEFITS OF HOMESTEAD 
SURVIVE THE FAMILY. 





The construction of homestead laws has 
always been a matter of deep concern and 
interest to the profession. In some of our 
State courts, and we might say in nearly all, 
the construction has become more of a mat- 
ter of sentiment than a true interpretation of 
law. There are two phases of these laws 
which have been before the courts for deter- 
mination, one more particularly, in but few 
States; nor have our legal writers seen fit to 
discuss the one I deem quite important and 
the one upon which hinges the whole theory 
of the homestead laws and exemption clauses 
found in our constitutions. The weight of 
authority is with the theory that a family 
must exist before the benefit of the home- 
stead law can be asked as a matter of right 
or law. Says Justice Tarbell in a Mississippi 
decision: ‘‘There is no greater incentive to 





virtue, industry, and love of country than a 4 
permanent home around which gather the ~ 
affections of the family, and to which the © 


members fondly turn, however widely they 
may become dispersed.’’"' This reason 


linked with the grander and fundamental © 
reason that tenantry is unfavorable to free- — 


dom and lays the foundation for separate or- 
ders in society, gives us the foundation for 
these laws. Then upon these reasons is the 
protection of the family, which reasons ag 
given must exist or the law can give no relief. 
No law can exist without first a reason for its 


enactment; a wrong to be either prevented or 4 


corrected by an adequate remedy at law. 
Underlying the spirit of all homestead ex- 
emption laws is the protection of the fam- 
ily ; protection from the wild speculative and 
improvident tendencies of the husband and 
father. When the natural protector of the 
family fails, the law steps in, puts its strong 
arm around the defenseless family, kindly 
cares for them, protects them in a home, free 
from the avarice of creditors. 
ive body of persons can invoke the protection 
of these laws till they are denominated a fam- 
ily does it not stand to reason that on the 
family relation ceasing, the reason for the 
law ceases to exist? 


is worthy of careful thought and study for 
its logical reasoning and just interpretation 
of the law. The court says: ‘‘The language 
used in the constitution can be given but one 
construction, that is, a family must exist be- 
fore the homestead right vests; once vested 
will continue until the family relation ceases. 
Its creation is for the family, the family gone 
the reason for the law is gone, and when no 


reason exists why should not the privilege © 


also cease? As the end contemplated by the 


law can no longer be attained, why should ~ 


the means be preserved when they are no 
more wanted ? 
individual the right before he becomes the 
head of a family, why should it allow him 


this right after he céases to be such? The ~ 
very reason why the law will not allow it in 


the one case is equally applicable in the 
other. 


take place, but can only deal with facts and — 
1 Campbell v. Adair, 46 Miss. 182. : 
28 Cal. 66. Approved in McQuade v. Whaley. 81 — 

Cal. 535. 


If no collect- @ 


The reason gone, is it @ 
not good logic to say the law ceases? In © 
Revalk v. Kramer,’ we find an opinion which ~ 


As the law will not allow an & 


The law cannot anticipate what may — 
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t 
conditions as they exist in the present.’’ The 
learned judge further says, ‘‘that the leading 
idea upon which the constitution and statutes 
are predicated is the protection of the family. 
To carry out this intent, the homestead of 
the head of the family is protected from 
forced sale. Any individual of either sex may 
be the head of a family.’’ Itis not neces- 
sary that the head of a family should be a 
married person. The family may consist of 
the wife and husband or husband, wife and 
children, or of other persons who may stand 
in a state of dependence in the family rela- 
tion, or it may consist of persons who stand 
in either of those relations to the head of the 
family, whether the father or mother ora 
brother or a sister or other relative is the head ; 
but they must be persons who are dependent, 
in some measure on the head for support, 
and would be prejudiced by the seizure and 
sale of the home under execution. That a 
family must exist and is indispensable to the 
creation of the estate of homestead the 
weight.of authority sustains. A Georgia 
case holds that a widow without children is 
not entitled to the benefit of homestead. 
This we must say is going a long ways to 
carry out the intent of the law for it is surely 
one of the beneficent objects of the law to 
maintain a home for the wife and mother 
when she'is left alone. Ido not think it was 
ever intended that the benefit should ever 
enure to the father or husband when left 
‘without wife or child or other dependencies ; 
but should in case of the wife or mother for 
she is the primary object of the protective 
features of the law. A person that is a 
boarder, keeping no home of which he is the 
head cannot claim the benefits of homestead. 
This is right for it is one of the purposes of 
the law to encourage the building up of home, 
with home influences which is the prime factor 
in civilization. The home around which cen- 
ters all forms of government, good or evil is 
the heart whose each pulsation sends through 
its many avenues pure life blood or corrup- 
tion which will build up or tear down every 
fabric of government as the case may be. 
There can be no home without a family. 
There can be no family of less number of 
A widower without any 


Lexicographers, from whom, in our literary 
education, we derive all our knowledge of 


the correct import of words, tell us that the 
word ‘‘family’’ in its origin meant servants; 
that this was the signification of the primitive 
word. It now, however, has a more compre- 
hensive meaning, and embraces a collective 
body of persons living together within the 
curtilages. This may be assumed as the gen- 
eric description of a family. It may, and no 
doubt does, have many specific senses in 
which it is often used, arising from the pau- 
city of our own as well as other languages. 
Examining and criticising the word in all its 
specific uses and appropriations, it will be 
most obvious that it was in none of the spe- 
cific senses the term ‘‘family’’ was used in the 
constitutions and exemption statutes. Its 
use in such a sense would have been object- 
less and nugatory because it would be wholly 
impracticable in its application to the civil 
affairs of mankind. It was most certainly 
used in its generic sense, embracing a house- 
hold composed of parents and children or 
other relatives, or domestics and servants; 
in short, every collective body of persons 
living together within the same curtilage, 

substituting in common, directing their atten- 
tion to a common object—the promotion of 
their mutual interest and social happiness. 

These: must have been the characteristics of 
the ‘‘family’’ contemplated by the framers of 
the various constitutions in ingrafting this 

provision upon them. It is, besides, the 

most popular acceptation of the word, and is 

more fully in unison with the beneficent 

conception of the political power of the State 

in making so humane and wise a concession 

as that of the inviolability of a homestead 

from all invasion by legal process. Giving 

these laws a liberal, fair and just construc- 

tion we can but say that the homestead does 

not survive the family. Any other construc- 

tion would turn the judicial part of our gov- 

ernment into a legislative body which is pro- 

hibited by the fundamental law.* 

R. H. Jaquirx. 


8 Meader v. Place, 48 N. H. 307; Atkinson v. Atkin 
son, 40 N. H. 249; Byers v. Byers, 21 Lowa, 268; Woods 
v. Davis, 34 Iowa, 264; Redfern v. Redfern, 38 Ill. 509; 
Reeves v. Petty, 44 Texas, 251; Burns v. Jones, 37 
‘Fexas, 50; Peltz v. Barrett, 37 Texas, 84; McQuade v. 
Whaley, 31 California, 585; Barney v. Seeds, 51 N. H. 
278; Sec. 70, Thompson on Homestead and Exemp- 
tion; Doyle v. Coburn, 6 Allen, 73; Silloway v. Brown, 
12 Allen, 34; Poor v. Hudson Insurance Co., 2 Fed. 
Rep. 488; Whally v. Whally, 50 Mo. 577; Bebb vy. Cross, 





39 Kan. 342; Dendy v. Gamble, 64 Ga. 528. 
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STATUTE OF FRAUDS—CONTRACT NOT TO BE 
PERFORMED IN A YEAR — GRANT OF AN 
EASEMENT IN REALTY. 


WARNER v. TEXAS & P. RY. CO. 


Supreme Court of United States, November 30, 1896. 


1. A verbal contract to maintain a switch for plaint- 
iff’s benefit for shipping purposes ‘“‘so long as he may 
need it’’ is not within the statute of frauds as being a 
contract not to be performed within a year. 

2. A verbal contract to build and maintain a switch 
for plaintiff’s benefit for shipping purposes, so long 
as he may need it, is not a grant of an “estate of in- 
heritance, for more than one year, in lands and tene- 
ments,” within the meaning of the Texas statute of 
frauds. 


Mr. JusTICE Gray: The statute of frauds of 
the State of Texas, re-enacting, in this particu- 
lar, the English statute of 29 Car. II, ch. 3, § 4 
(1677), provides that no action shall be brought 
‘upon any agreement which is not to be per- 
formed within the space of one year from the 
making thereof,’ unless the “agreement upon 
which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, 
and signed by the party to be charged therewith, 
or by some person by him thereunto lawfully au- 
thorized.”” Tex. St. Jan. 18, 1840; 1 Pasch. Dig. 
(4th Ed.) art. 3875; Rev. St. 1879, art. 2464; 
Bason v. Hughart, 2 Tex. 476, 480. 

This case has been so fully and ably argued, 
and the construction of this clause of the statute 
of frauds has so seldom come before this court, 


that it will be useful, before considering the’ 


particular contract now in question, to refer to 
some of the principal decisions upon the subject 
in the courts of England, and of the several 
States. 

In the earliest reported case in England upon 
this clause of the statute regard seems to have 
been had to the time of actual performance in de- 
ciding that an oral agreement that, if the plaint- 
iff would procure a marriage between the defend- 
ant and a certain lady, the defendant would pay 
him 50 guineas, was not within the statute; Lord 
Holt saying: ‘‘Though the promise depends 
upon a contingent, the which may not happen in 
a long time, yet, if the contingent happen within 
a year, the action shall be maintainable, and is 
not within the statute.’ Francam v. Foster 
(1692), Skin. 326; Jd., Holt, 25. 

A year later, another case before Lord Holt 
presented the question whether the words, 
“agreement not to be performed within one 
year,’’ should be construed as meaning every 
agreement which need not be performed within 
the year, or as meaning only an agreement which 
could not be performed within the year, and thus, 
according as the one or the other construction 
should be adopted, including or excluding an 
agreement which might or might not be per- 
formed within the year, without regard to the 
time of actual performance. The latter was de- 
cided to be the true construction. 





That was an action upon an oral agreement, by F 





which the defendant promised, for one guinea ~ 


paid, to pay the plaintiff so many at the day of — 


his marriage; and the marriage did not happen 
within the year. 


The case was considered by all 
the judges. Lord Holt “was of opinion that it © 


% 


ought to have been in writing, because the de- ~ 
sign of the statute was, not to trust to the memory ~ 


of witnesses for a longer, time than one year,” ~~ 
But the great majority of the judges were of © 
opinion that the statute included those agree- — 
ments only that were impossible to be performed / 


13 


zn 


within the year, and that the case was not within 


the statute, because the marriage. might have 
happened witbin a year after the agreement; and 
laid down this rule: 
to be performed upon a contingent, and it does 
not appear within the agreement that it is to be 
performed after the year, then a note in writing 
is not necessary, for the contingent might happen 
within the year; but where it appears by the 
whole tenor of the agreement that it is to be per- 
formed after the year, there a note is necessary.” 
Peter v. Compton (1693) Skin. 353; Id., Holt, 326, 
cited by Lord Holt in Smith v. -Westall, 1 Ld, 
Raym. 316, 317; Anon., Comyn, 49, 50; Comb. 
463. 

Accordingly, about the same time, all the 


‘““Where the agreementis ~ 


judges held that a promise to pay so much money ~ 
upon the return of acertain ship, which ship 4 
happened not to return within two years afterthe 


promise made, was not within the statute, ‘for 
that by possibility the ship might have returned 
within a year; and although by accident it hap- 
pened not to return so soon, yet, they said, that 
clause of the statute extends only to such prom- 
ises where, by the express appointment of the 
party, the thing is not to be performed within a 
year.”’ Anon., 1 Salk. 280. 


Again, in a case in the king’s bench in 1762, an, 


agreement to leave money by will was held not to 
be within the statute, although uncertain as to 
the time of performance. Lord Mansfield said 
that the law was settled by the earlier cases. Mr. 
Justice Denison said: ‘The statute of frauds 
plainly means an agreement not to be performed 
within the space of a year, and expressly and 
specifically so agreed. A contingency is not 


within it; nor any case that depends upon con- ~ 


tingency. 
thing only may be performed within the year; 
and the act cannot be extended further than the 
words of it.””. And Mr. Justice Wilmot said that 


the rule laid down in 1 Salk. 280, above quoted, 7 
Fenton vy. Emblers, 3 Bur- e 


was the true rule. 
rows, 1278; Jd., 1 W. Bl. 353. 


It does not. extend to cases where the © 


It thus appears to have been the settled con- 4 
struction of this clause of the statute in England, ~ 
before the Declaration of Independence, that an —~ 


oral agreement which, according to the intention 
of the parties, as shown by the terms of the con- 





tract, might be fully performed within a year ~ 
from the time it was made, was not within the ~ 





statute, although the time of its performance was 
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uncertain, and might probably extend, and be 
expected by the parties to extend, and did in fact 
extend, beyond the year. 

The several States of the Union, in re-enacting 
this provision ofthe statute of frauds in its 
original words, must be taken to have adopted 
the known and settled construction which it had 
received by judicial decisions in England. Tucker 
y. Oxley, 5 Cranch, 34, 42; Pennock v. Dialogue, 
2 Pet. 1, 18; McDonald v. Hovey, 110 U. S. 619, 
628, 4 Sup. Ct. Rep. 142,146. And the rule es- 
tablished in England by those decisions has ever 
since been generally recognized in England and 
America, although it may,in a few instances, 
have been warped or misapplied. 

The decision in Boydell v. Drummond (1809), 


11 East, 142, which has been sometimes supposed - 


tohave modified the rule, was really in exact ac- 
cordance with it. In that case the declaration 
alleged that the Boydells had proposed to pub- 
lish by subscription a series of large prints from 
some of the scenes of Shakespeare’s plays, in 
eighteen numbers containing four plates each, at 
the price of three guineas a number, payable as 
each was issued, and one number, at least, to be 
annually published after the delivery of the first; 
and that the defendant became a subscriber for 
one set of prints, and accepted and paid for two 
numbers, but refused to accept or pay for the 
rest. The first prospectus issued by the pub- 
lishers stated certain conditions, in substance as 
set out in the declaration, and others showing the 


'. magnitude of the undertaking, and that its com- 


pletion would unavoidably take a considerable 
time. A second prospectus stated that one num- 
ber, at least, should be published annually, and 
the proprietors were confident that they should 
be enabled to produce two numbers within the 
course of every year. The book in which the 
defendant subscribed his name had only for its 
title, ‘‘“Shakespeare Subscribers. Their signa- 
tures,’ without any reference to either prospectus. 
The contract was held to be within the statute of 
frauds, as one not to be performed within a year, 
because, as was demonstrated in concurring opin- 
ions of Lord Ellenborough and Justice Grose, Le 
Blanc, and Bayley, the contract, according to the 
understanding and contemplation of the parties, 
as manifested by the terms of the contract, was not 
to be fully performed (by the completion of the 
whole work) withia the year; and consequently, 
a full completion within the year, even if physic- 
ally possible, would not have been according to 
the terms or the intent of the contract, and could 
not have entitled the publishers to demand im= 
mediate payment of the whole subscription. 

In Wells v. Horton (1826), 4 Bing. 40; Zd., 12 
Moore, C. P. 177,—it was held to be settled by 
the earlier authorities that an agreement by 
which a debtor, in consideration of his creditor’s 
agreeing to forbear to sue him during his life- 
time, promised that his executor should pay the 
amount of the debt, was not within the statute; 
and Chief Justice Best said: ‘The present case 
*s clearly distinguishable from Boydell v. Drum- 








mond, where, upon the face of the agreement, it 
appeared that the contract was not to be executed 
within a year.”’ 

In Souch yv. Strawbridge (1846), 2 C. B. 808, a 
contract to support a child, for a guinea a month, 
as long as the child’s father should think proper, 
was held not to be within the statute, which, as 
Chief Justice Tindal said, ‘‘spfeaks of ‘any agree- 
ment that is not to be performed within the space 
of one year from the making thereof;’ pointing 
to contracts the complete performance of which 
is of necessity extended beyond the space of a ~ 
year. That appears clearly from the case of Boy- 
dell v. Drummond, the rule to be extracted from 
which is that, when the agreement distinctly 
shows, upon the face of it, that the parties con- 
templated its performance to extend over a 
greater space of time than one year, the case is 
within the statute; but that, where the contract 
is such that the whole may be performed within 
a year, and there is no express stipulation to the 
contrary, the statute does not apply.” 

In Murphy v. O’Sullivan (1866), 11 Ir. Jur. (N. 
8.) 111, the court of exchequer chamber in Ire- 
land, in aseries of careful opinions by Mr. Justice 
O’Hagan (afterwards Lord Chancellor of Ire- 
land), Baron Fitzgerald, Chief Baron Pigot, and 
Chief Justice Monahan, reviewing the English 
cases, held that under the Irish statute of frauds 
of 7 Wm. III, ch. 12 (which followed in this re- 
spect the words of the English statute), an agree- 
ment to maintain and clothe a man during his life 
was not required to be in writing. 

In the recent case of McGregor v. McGregor 
(1888), 21 Q. B. Div. 424, the English court of ap- 
peal held that a lawful agreement made between 
husband and wife, in compromise of legal pro- 
ceedings, by which they agreed to live apart, the 
husband agreeing to allow the wife a weekly sum 
for maintenance, and she agreeing to maintain 
herself and her children, and to indemnify him 
against any debts contracted by her, was not 
within the statute. Lord Esher, M.R., thought 
the true doctrine on the subject was that laid 
down by Chief Justice Tindal in the passage 
above quoted from Souch v. Strawbridge. Lord 
Justice Lindley said: ‘The provisions. of the 
statute have been construed in a series of decis- 
ions from which we cannot depart. The effect 
of these decisions is that, if the contract can by 
possibility be performed within the year, the stat- 
ute does not apply.’’ Lord Justice Bowen said: 
“There has been adecision which for 200 years 
has been accepted as the leading case on the sub- 
ject. In Peter v. Compton, it was held that ‘an 
agreement that is not to be performed within the 
space of a year from the making thereof’ means, 
in the statute of frauds, an agreement which ap- 
pears from its terms to be incapable of perform- 
ance within the year.”” And each of the three 
judges took occasion to.express approval of the 
decision in Murphy v. O’Sullivan, above cited, 
and to disapprove the opposing decision of Haw- 
kins, J., in Davey v. Shannon, 4 Exch. Div. 81. 

The cases.on this subject in the courts of the 
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several States are generally in accord with the 
English cases above cited. They are so numer- 
ous, and have been so fully collected in Browne 
on the Statute of Frauds (5th Ed. ch. 13), that we 
shall refer to but few of them, beyond those cited 
by counsel in the case at bar. 

In Peters v. Westborough, 19 Pick. 364, an 
agreement to support a girl 12 years old until she 
was 18 was held not to be within the statute. Mr. 
Justice Wilde, in delivering judgment, after 
quoting Peter v. Compton, Fenton v. Emblers, 
_and Boydell v. Drummond, above cited, said: 

“From these authorities it appears to be settled 
that, in order to bring a parol agreement within 
the clause of the statute in question, it must 
either have been expressly stipulated by the par- 
ties, or it must appear to have been so understood 
by them, that the agreement was not to be per- 
formed withina year. And this stipulation or 
understanding is to be absolute and certain, and 
not to depend upon any contingency. And this, 
we think, is the clear meaning of the statute. In 
the present case, the performance of the plaint- 
iff’s agreement with the child’s father depended 
on the contingency of her life. If she had con- 
tinued in the plaintiff’s service, and he had sup- 
ported her, and she had died within a year after 
the making of the agreement, it would have been 
fully performed. And an agreement by parol is 
not within the statute when, by the happening of 
any contingency, it might be performed within a 
year.” 

In many other States, agreements to support a 
person for life have been held not to be within the 
statute. Browne, St. Frauds, ch. 13, § 276. The 
decision of the Supreme Court of Tennessee in 
Deaton v. Coal Co., 12 Heisk. 650, cited by the 
defendant in error, is opposed to the weight of 
authority. 

In Roberts v. Rockbottom Co., 7 Metc. (Mass.) 
46, Chief Justice Shaw declared the settled rule 
to be that, ‘‘when the contract may, by its terms, 
be fully performed within the year, it is not void 
by the statute of frauds, although in some con- 
tingencies it may extend beyond a year;” and 

‘stated the case then before the court as follows: 
‘“The contract between the plaintiff and the com- 
pany was that they should employ him, and that 
he should serve them, upon the terms agreed on, 
five years, or so long as Leforest should con- 
tinue their agent. This is a contract which 
might have been fully performed within 
the year. The legal effect is the same as if it 
were expressed as an agreement to serve the com- 
pany so long as Leforest should continue to be 
their agent, not exceeding five years; though the 
latter expression shows a little more clearly that 
the contract might end within a year, if Leforest 
should quit the agency within that time.” 

In Blanding v. Sargent, 33 N. H. 239, the court 
stated the rule, as established by the authorities 
elsewhere, and therefore properly to be consid- 
ered as adopted by the legislature of New Hamp- 
shire when re-enacting the statute, to be that 





“the statute does not apply to any contract, un- 
less by its express terms or by reasonable con- 
struction it is not to be performed, that is, incap- 
able in any event of being performed, within one 
year from the time it is made;’’ and that “‘if, by 
its terms, or by reasonable construction, the con- 
tract can be fully performed within a year, al- 
though it can only be done by the occurrence of 
some contingency by no means likely to happen, 
such as the death of some party or person referred 
to in the contract, the statute has no application, 
and no writing is necessary ;’’ and, therefore, that 
an agreement by a physician to sell out to another 
physician his business in a certain town, and to 
do no more business there, in consideration ofa 
certain sum to be paid in five years, was not 


within the statute, because, ‘‘if the defendant had 


died within a year from the making of the con- 
tract, having kept his agreement while he lived, , 
his contract would have been fully performed.’ 
The Gecisions in other States are to the same ef- 
fect. Browne, St. Frauds, ch. 13, § 277. 

In Hinckley v. Southgate, 11 Vt. 428, cited by 
the defendant in error, the contract held to be 
within the statute of frauds was in express terms 
to carry ona mill fora year from a future day; 
and the suggestion in the opinion that, if the time 
of performance depends upon a contingency, the 
test is. whether the contingency will probably 
happen, or may reasonably be expected to happen 
within the year, was not necessary to the decision 
of the case. and cannot stand with the other au- 
thorities. Browne, St. Frauds, ch. 13, § 279. 

In Linscott v. McIntire, 15 Me. 201, also cited 
by the defendant in error, an agreement to sell a 
farm at the best advantage, and to pay to the 
plaintiff any sum remaining after refunding the 
defendant’s advances and paying him for his 
trouble, was held not to be within the statute of 
frauds; Chief Justice Weston saying: ‘The sale 
did not happen’to be made until a year had ex- 
pired, but it might have taken place at an earlier 
period, and there is nothing in the case from 
which it appears that, in the contemplation of the 
parties at the time, it was to be delayed beyond a 
year. This clause of the statute has been limited 
to cases where, by the express terms of the agree- 
ment, the contract was not to be performed with- 
in the space of a year. And it has been held to 
be no objection that it depended on a contingency, 
which might not and did not happen until after 
that time.’’ 

In Herrin v. Butters, 20 Me. 119, likewise cited 
by the defendant in error, the contract held to 
be within the statute could not possibly have 
been performed within the year, for it was to 
clear eleven acres in three years; one acre to be 
seeded down the present spring, one acre the 
next spring, and one acre the spring following; 
and to receive in consideration thereof all the 
proceeds of the land, except the two acres first 
seeded down. 

In Broadwell v. Getman, 2 Denio, 87, the Su- 
preme Court of New York stated the rule thus: 
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“Agreements which may be completed within 
one year are not within the statute. It extends 
to such only as by their express terms are not to 
be, and cannot be, carried into full execution un- 
til after the expiration of that time.’’ The con- 
tract there sued on was an agreement made 
in January, 1841, by which the defendant agreed 
to clear a piece of woodland for the plaintiff, and 
to partly make a fence at one end of it, which the 
plaintiff was to complete, the whole to be done 
by the spring of 1842; and the defendant was to 
have for his compensation the wood and timber, 
except that used for the fence, and also the crop 
to be put in by him in the spring of 1842. The 
court well said: ‘‘As this agreement was made 
in January, 1841, and could not be completely ex- 
ecuted until the close of the season of 1842, it was 
within the statute; and, not being in writing, and 
signed, was void. Upon this point it would seem 
difficult to raise a doubt upon the terms of the 
statute.”’ 

In Pitkin v. Railroad Co., 2 Barb. Ch. 221, 
cited by the defendant in error, a bill in equity to 
compel a railroad company to perform an agree- 
ment to maintain’a permanent turnout track and 
stopping place for its freight trains and passen- 
ger cars in the neighborhood of the plaintiff’s 
property was dismissed by Chancellor Walworth 
upon several grounds, the last of which was that, 
asa mere executory agreement to continue to 
stop with its cars at that place, ‘‘as a permanent 
arrangement,’”’ the agreement was within the 
statute of frauds, because, from its nature and 
terms, it was not to be performed by the;company 
within one year from the making thereof. 

In Kent v. Kent, 62 N. Y. 560, an agreement by 
which a father, in consideration of his son’s 
agreeing to work for him upon his farm, without 
specifying any time for the service, agreed that 
the value of the work should be paid out of his 
estate after his death, which did notin fact hap- 
pen until 20 years after the son ceased to work, 
was not within the statute. Judge Allen, deliv- 
ering the judgment of the court of appeals, said: 
“The statute, as interpreted by courts, does not 
include agreements which may or may not be 
performed within one year from the making, but 
merely those which within their terms, and con- 
sistent with the rights of the parties, cannot be 
performed within that time. If the agreement 
may, consistently with its terms, be entirely per- 
formed within the year, although it may not be 
probable or expected that it will be performed 
within that time, it is not within the condemna- 
tion of the statute.” a 

In Saunders v. Kasterbine, 6 B. Mon. 17, cited 
by the defendant in error, the contract proved, as 
Stated in the opinion of the court, was to execute 
abill of sale of aslave when the purchaser had 
paid the price of $400 in monthly installments of 

from $4 to $8 each, which would necessarily post- 
pone performance by either party beyond the 
year. 
In Railway Co. v. Whitley, 54 Ark. 199, 158. 











W. Rep. 465, a contract by which a railway com- 
pany, in consideration of being permitted to 
build its road over a man’s land agreed to con- 
struct and maintain cattle guards on each side of 
the road, was held not to be within the statute, 
because it was contingent upon the continuance 
of the use of the land for a railroad, which might 
have ceased within a year. Anda like decision 
was made in Sweet v. Lumber Co., 56 Ark. 629, 
20 S..W. Rep. 514, upon facts almost exactly like 
those in the case at bar. 

The construction and application of this clause 
of the statute of frauds first came before this 
court at December Term, 1866, in Packet Co. v. 
Sickles, 5 Wall. 580, whicb arose in the District 
of Columbia under the statute of 29 Car. IT, ch. 3, 
§ 4, in force in the State of Maryland and in the 
District of Columbia. Alex. Br. St. Md. 509; El- 
licott v. Peterson, 13 Md. 476, 487; Comp. St. D. 
C. ch. 23, § 7. 

That was an action upon an oral contract, by 
which a steamboat company agreed to attach a 
patented contrivance, known as the ‘‘Sickles Cut- 
off,’ to one of its steamboats, and, if it should ef- 
fect a saving in the consumption of fuel, to use it 
on that boat during the continuance of the patent, 
if the boat should last so long; and to pay the 
plaintiffs weekly, for the use of the cut-off, three- 
fourths of the value of the fuel saved, to be ascer- 
tained in a specified manner. At the date of the 
contract the patent had 12 years to run. The 
court, in an opinion delivered by Mr. Justice Nel- 
son, held the contract to be within the statute, 
andsaid: ‘‘The substance of the contract is that 
the defendants are to pay in money a certain pro- 
portion of the ascertained value of the fuel saved 
at stated intervals throughout the period of twelve 
years, if the boat to which the cut-off is attached 
should last so long.” ‘‘It is a contract not to be 
performed within the year, subject to a defeas- 
ance by the happening of a certain event, which 
might or might not occur within that time.” 5 
Wall. 594-596. And reference was made to Birch 
v. Liverpooi, 9 Barn. & C. 392, and Dobson y. 
Collis, 1 Hurl. & N. 81, in each of which the 
agreement was for the hire of a thing, or of a per- 
son, for a term specified of more than a year, de- 
terminable by notice within the year, and there- 
fore within the statute, because it was not to be 
performed within a year, although it was defeas- 
ible within that period. ~ 

In Packet Co. v. Sickles it appears to have been 
assumed, almost without discussion, that the con- 
tract, according to its true construction, was not 
to be performed in less than 12 years, but defeas- 
ible by an event which might or might not hap- 
pen within that time. It may well be doubted 
whether that view can be reconciled with the 
terms of the contract itself, or with the general 
current of the authorities. The contract, as 
stated in the forepart of the opinion was to use 
and pay for the cut-off upon the boat ‘‘during the 
continuance of the: said patent, if the said boat 
should last so long.’’ 5 Wall. 581, 594. The 
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terms ‘“‘during the continuance of” and ‘“‘last so 
long’’ would seem to be precisely equivalent, and 
the full performance of the contract to be limited 
alike by the life of the patent and by the life of 
the boat. It is difficult to understand how the 
duration of the patent and the duration of the 
boat differed from one another in their relation 
to the performance or the determination of the 
contract; or how a contract to use an aid to navi- 
gation upon a boat so long as she shall last can be 
distinguished in principlefrom a contract to sup- 
port a man so long as he shall live, which has 
been often decided, and is generally admitted, 
not to be within the statute of frauds. 

At Oetober Term, 1877, this court, speaking by 
Mr. Justice Miller, said: ‘‘The statute of frauds 
applies only to contracts which, by their terms, 
are not to be performed within a year, and does 
not apply because they may not be performed 
within that time. In other words, to make a 
parol contract void, it must be apparent that it 
was the understanding of the parties that it was 
not to be performed within a year from the time 
it was made.’”” And it was therefore held. in one 
case, that a contract by the owner of a valuable 
estate, employing lawyers to avoid a lease there- 
of, and to recover the property, and promising to 
pay them a certain sum out of the proceeds of the 
land when recovered and sold, was not within the 
statute, because all this might have been done 


“within a year; and. in another case, that a con- 


tract, made early in November, 1869, to furnish 
all the stone required to build and complete a lock 
and dam which the contractor with the State had 
agreed to complete by September 1, 1871, was not 
within the statute, because the contractor, by 
pushing the work, might have fully completed 
it before November, 1870. McPherson v. Cox, 96 
U. 8. 404, 416, 417; Walker v. Johnson, Jd. 424, 
427. 

In Texas, where the contract now in question 
was made, and this action upon it was tried, the 
decisions of the supreme court of the State are in 
accord with the current of decisions elsewhere. 

In Thouvenin v. Lea, 26 Tex. 612, the court 
said: ‘‘An agreement which may or may not 
be performed within a year is not required by the 
statute of frauds to be in writing. It must appear 
from the agreement itself that-it is not to be per- 
formed within a year.”’ In that case the owner 
of land orally agreed to‘sell it for a certain price, 
payable in five years. The purchaser agreed to 
go into possession, and make improvements; and 
the seller agreed, if there was a failure to com- 
plete the contract, to pay for the improvements. 
The agreement to pay for the improvements was 
held not to be within the statute; the court say- 
ing: ‘“‘There:is nothing from which it can be 
inferred that the failure to complete the contract 
(by reducing it to writing, for instance, as was 
stipulated should be done), or its abandonment, 
might not occur within a year from the time it 
was consummated. The purchaser, it is true, 
was entitled by the agreement to a credit of five 
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years for the payment of the purchase money, if 
the contract had been reduced to writing. But 


appellant might have sold to another, or the con- 4 


tract might have been abandoned by the pur- 
chaser, at any time; and upon this alone de- 
pended appellant’s liability for the improve- 
ments.’’ See, also, Thomas v. Hammond, 47 — 
Tex. 42. 

In the very recent case of Railway Co. v. Wood, 
88 Tex. 191, 195, 196, 30 S. W. Rep. 859, 860, it was 
held that an oral agreement by a railroad com- 
pany to issue to one Wood annually a pass over 
its road for himself and his family, and to stop its 
trains at his house, for 10 years, was not within 
the statute. The court, after reviewing many of 
the authorities, said: ‘It seems to be well set- 
tled that, where there is a contingency expressed 
upon the face of the contract, or implied from the 
circumstances, upon the happening of which 
within a year the contract or agreement will be 
performed, the contract is not within the statute, 
though it be clear that it cannot be performed 
within a year except in the event the contingency 
happens.”’ “If the contingency is beyond the 
control of the parties, and one that may, in the 
usual course of events, happen within a year, 
whereby the contract will be performed, the law 
will presume that the parties contemplated its 
happening, whether they mention it in the con- 
tract or not. The statute only applies to con- 
tracts ‘not to be performed within the space of 
one year fromthe making thereof.’ If the con- 
tingency issuch that its happening may bring the 
performance within a year, the contract is not 
within the terms of the statute; and thisis true 
whether the parties at the time had in mind the 
happening of the contingency or not. The ex- 
istence of the contingency in this class of cases, 
and not the fact that the parties may or may not 
have contemplated its happening, is what pre- 
vents the agreement from coming within the 
scope of the statute. Applying these principles 
to the case under consideration, we think it clear 
that the contract above set out was not within 
the statute. The agreement to give the pass and 
stop the trains was personal to Wood and his 
family. He could not transfer it. In case of his 
death within the year, the obligation of the com- 
pany to him would have been performed, and no 
right thereunder would have passed to his heirs 
or executors. If it be held thateach member of 
his family had an interest in the agreement, the 
same result would have followed the death of 
such member, or all of them, within the year. If 
the agreement had been to give Wood a pass for 
life, it would, under the above authorities, not 
have been within the statute; and we can see no 
good reason for holding it to be within the stat- 
ute because his right could not have extended be- 
yond ten years. The happening of the contin- 
gency of the death of himself and family within a 
year would have performed the contract in one 
case as certainly asin the other.”’ 

In the case at bar, the contract between the 
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railroad company and the plaintiff, as testified to 
by the plaintiff himself, who was the only witness 
upon the point, was that, if he would furnish the 
ties and grade the ground for the switch at the 
place where he proposed to erect a sawmill, the 
railroad company would ‘‘put down the iron rails 
and maintain the switch for the plaintiff’s benefit 
for shipping purposes as long as he needed it.”’ 

The parties may well have expected that the 
contract would continue in force for more than 
one year. It may have been very improbable 
that it would not do so; and it did in fact continue 
in force for a much longer time. But they made 
no stipulation which, in terms, or by reasonable 
inference, required that result. The question is 
not whut the probable, or expected, or actual 
performance of the contract was, but whether the 
contract, according to the reasonable interpreta- 
tion of its terms, required that it should not be 
performed within the year. No definite term of 
time for the performance of the contract appears 
to have been mentioned or contemplated by the 
parties nor was there any agreement as to the 
amount of lumber to be sawed or shipped by the 
plaintiff or as to the time during which he should 
keep up his mill. The contract of the railroad 
company was with and for the benefit of the 
plaintiff personally. The plaintiff's own’ testi- 
mony shows (although that is not essential) that 
he understood that the performance of the con- 
tract would end with his own life. The obliga- 
tion of the railroad company to maintain the 
switch was in terms limited and restricted by the 
qualification ‘‘for the plaintiff’s benefit for ship- 
ping purposes as long as he needed it,”’ and no 
contingency which should put an end to the per- 
formance of the contract, other than his not need- 
ing the switch for the purpose of his business ap- 
pears to have been in the mouth or in the mind 
ofeither party. If, within a year after the mak- 
ing of the contract, the plaintiff had died or had 
abandoned his whole business at this place or for 
any other reason had ceased to need the switch 
for the shipping of lumber, the railroad company 
would have been no longer under any obligation 
to maintain the switch, and the contract would 
have been brought to an end by having been fully 
performed. 

The complete performance of the contract de- 
pending upon a contingency which might hap- 
pen within the year, the contract is not within 
the statute of frauds as an “agreement which is 
not to be performed within the space of one year 
from the making thereof.”’ 

Nor is it within the other clause of the statute 
of frauds, relied on in the answer, which requires 
certain conveyances of real estate to be in writ- 
ing. The suggestion made in the argument for 
the defendant in error, that the contract was, in 
substance, a grant of an easement in real estate, 
and as such within the statute, overlooks the dif- 
ference between the English and the Texas stat- 
utes in this particular. The existing statutes of 
Texas, while they substantially follow the En- 








glish statute of frauds, so far as to require a con- 
veyance of any ‘‘estate of inheritance or freehold, 
or for a term of more than one year, in lands and 
tenements,”’ as well as ‘‘any contract for the sale 
of real estate, or the lease thereof for a longer 
term than one year,”’ to be in writing, omit to re- 
enact the additional words of the English statute, 
in the clause concerning conveyances, ‘‘or any 
uncertain interest of, in, to, or out of” lands or 
tenements, and, in the other clause, ‘‘or any in- 
terest in or concerning them.” St. 29 Car. II. 
ch. 3, §§ 1,4; Rev. St. Tex. 1879, arts. 548, 2464; 
Pasch. Dig. arts. 997, 3875; James v. Fulcrod, 5 
Tex. 512, 516; Stuart v. Baker, 17 Tex. 417, 420; 
Anderson v. Powers, 59 Tex. 213. 

Judgment reversed, and case remanded to the 
circuit court, with directions to set aside the ver- 
dict, and to order a new trial. 


Notr.—Recent Decisions on Contracts not to be 
Performed within a Year under the Statute of 
Frauds.—A verbal contract, made in August, for one 
year’s service, to commence in the following October, 
is not to be performed within a year, within the 
meaning of the statute of frauds, requiring all con- 
tracts not to be performed within a year to be in writ- 
ing. Lee’s Admr. v. Hill (Va.), 128. E. Rep. 1052. 
By alease entered into orally in August, 1888, the 
term was to begin March 1, 1889, and end March 1, 
1890. Held, that the lease was within the prohibition 
of the statute cf frauds. Rev. St. Mo. 1879, sec. 2513; 
Beiler v. Devoll, 40 Mo. App. 251. -Where plaintiff, 
who had been in defendant’s employ under a contract 
for a definite period, claimed that the contract had 
been renewed at the end of that period, it was no ob- 
jection that the contract was originally void under the 
statute of frauds as an oral contract not to be performed 
within one year, since it became valid upon perform- 
ance, and before the new contract began. Adams v. 
Fitzpatrick (N. Y.), 26 N. E. Rep. 143, 125 N. Y. 124. 
By a writing which contained the terms of an agree- 
ment between plaintiff and defendants, but was not 
signed by the latter, and which was dated November 
27, 1888, the agreement was ‘‘to take place and effect 
December 1, 1888, for one year.” Held, that the 
agreement ran from December Ist, and was therefore 
not within the statute of frauds as an agreement “by 
its terms not to be performed within one year from 
the making thereof.” 2 Rev. St. N. Y. p. 185, sec. 2. 
Blake v. Voight, 11 N. Y.S. 716. The obligation of a 
verbal agreement by a railroad company to maintain 
cattle-guards in consideration of a right of way over 
plaintiff’s land is limited tothe time during which 
the company shall use the right of way for railroad 
purposes, and as that use may cease, and the road be 
removed within a year, it is not a contract ‘“‘not to be 
performed within one year from the making thereof,” 
within Ma&nsf. Dig. Ark. sec. 3871. Arkansas Mid- 
land Ry. Co. v. Whitley (Ark.), 15 8. W. Rep. 465. A 
promise by a manto marry when he recovers his 
health is not a promise to be performed within a 
year, within the statute of frauds. McConahey v. 
Griffey (Iowa), 48 N. W. Rep. 983. An agreement to 
adopt and care for a child during her minority is not 
within the statute of frauds, since it might have been 
terminated in less thana year by the child’s death 
during that time. Taylor v. Deseve (Tex.), 168. W. 
Rep. 1008. A contract whereby plaintiff isto trade 
defendant’s lands for other lands, to manage the 
lands thus acguired, and to resell them and the tim- 














80 CENTRAL LAW JOURNAL. 








ber thereon for a compensation of half the profits 
after paying defendant his advances, is not within the 
statute of frauds invalidating agreements not to be 
performed within a year (Rev. St. Ind. 1881, sec. 
4904), as it cannot be said that the contract could not 
be performed in a year. Durham v. Hiatt (Ind.), 26 
N. E. Rep. 401. Where a husband conveys property 
to his wife on the sole consideration of her promise to 
reconvey to him on request, and no time is fixed for 
the reconveyance promised, the verbal promise is not 
void, under the statute of frauds, as one not to be 
performed within a year. Haussman v. Burnham, 22 
Atl. Rep. 1065, 59 Conn. 117. A parol contract of leas- 
ing entered into in March for a period of one year be- 
ginning April 1st is within the prohibition of the stat- 
ute of frauds, as “an agreement not to be performed 
within one year from the making thereof.” Cook v. 
Redman, 45 Mo. App. 397. A contract by an actress 
to render services, entered into in June, 1888, and to 
continue so long as the success of the play continues, 
the season of the play having terminated within a 
year, was not within the statute of frauds. Haines v. 
Thompson, 19 N. Y.S. 184. Where acorporation by 
acquiescence adopts as its own a contract made by its 
promoter before organization, the act of adopting is 
not a ratification, which relates back to the date of 
the contract by the promoter, but is the making ofa 
contract as of the date of the adoption; so that, 
though the contract made by the promoter was, 
by its terms, not to be performed within one 
year, it is not within the statute of frauds, if it 
be performed within one year from the date of 
its adoption. McArthur v. Times Printing Co. 
(Minn.),51 N. W. Rep. 216. An agreement not to 
use certain land conveyed, fora particular purpose, 
is not an agreement “not to be performed within one 
year,”’ and void under the statute. Hall v. Solomon 
(Conn.), 23 Atl. Rep. 876. An agreement by a tenant, 
made at the time of taking possession of a farm, that 
in consideration of his having the ice then in the ice- 
house he would refill it, and leave as much ice in it 
when he went away as there then was, is not within 
the provision of the statute of frauds that no action 
shall be maintained on an agreement not to be per- 
formed within a year from the making thereof unless 
it be in writing. Brown v. Throop, 22 Atl. Rep. 436, 
59 Conn. 596. An oral contract of employment from 
month to month, although continued for three and a 
half years, is not within the statute of frauds, as an 
agreement not to be performed within one year. 
Kiene v. Shaeffing (Neb.), 49 N. W. Rep. 778. A 
verbal agreement to render services as a servant girl 
for another for $100 per year, the services to com- 
mence at the date of such agreement, is not within 
the statute of frauds (Gen. St. Kan. 1889, par. 3166, ch. 
43, sec. 6), as the agreement might have been per- 
formed within one year. Aiken v. Nogle (Kan.), 27 
Pac. Rep. 825, 47 Kan. 96. A parol contract made in 
November, to employ a person for one year, begin- 
ning with the 15th of the following December, is void 
under the statute of frauds, declaring void “every 
agreement that by its terms is not to be performed 
within one year from the making thereof.” Baker v. 
Codding, 18 N. Y. S. 159. A verbal agreement, where- 
by a railroad company undertakes to lay a switch for 
the use of a sawmill owner, and to maintain it as long 
as he should need it, is within the statute when it 
was expected and understood that he would need it 
for many years. Warner v. Texas & P. Ry. Co. (U. 
8. C. C. App.), 54 Fed. Rep. 922. Under Rev. St. Tex. 
art. 2464, a verbal agreement, which, by a fair inter- 
pretation, and in view of all the circumstances exist- 





ing at the time, does not admit of performance within — 
a year from the time of its making, is void. Warnery, © 
Texas & P. Ry. Co. (U.S.C. C. App.), 54 Fed. Rep, — 
922. Evidence of an agreement to buy property, part — 
of the price in cash, balance in two years, and, in 
ease of default, the buyer to forfeit all claims to the © 
property, as well as to any payments made thereon, © 
negatives any idea that provision in regard to default — 
is an executory agreement, distinct from the agree. © 
ment of sale, and not to be performed within a year, — 
Von Kamen v. Roes, 20 N. Y. S. 548, 65 Hun, 6%, © 
Where the purchaser of land sues for damages on ac © 
count merely of the fraud of the seller’s agent in mis 
representing the value of the land, and not on the © 
contract for the sale ofthe land, it is not properto 
allow the defense of the statute of frauds, on the 
ground that the contract, although one not to be per- 
formed within a year, was not in writing. Tate y, 
Watts, 42 Ll. App. 103. A contract of employment of 
plaintiff as an actress, ‘“‘the employment to endure for 
thirty-five or forty weeks, perhaps a year,” creates no 
obligation to employ for a year, and is not within the 
statute of frauds. Haines v. Thompson (Com. Pl. 
N. Y.), 21 N. Y. S. 991, 2 Mise. Rep. 385. An oral 
agreement entered into in October, 1886, for the sale 
and delivery by plaintiff to defendant of a quantity 
of corn, of more than $50 in value, by which the sel- 
ler was to receive the market price paid for corn in 
the county on any day between the time of delivery 
and May, 1888, is not void under the statute of frauds, 
since performance within one year is possible. Pow- 
der River Live Stock Co. v. Lamb (Neb.), 56 N. W. _ 
Rep. 1019. Where an oral lease of a farm requires the 
exclusive use of the land by the tenant during three 
months after the end of a year from the date of the 
lease, it creates an interest in land, within the statute 
of frauds, and is void. Carney v. Mosher ( Mich.), 56 
N. W. Rep. 935, 97 Mich. 554. A verbal agreement by 
a railroad company to issue once a year for 10 years 
an annual pass to a person and his family, and to 
stop its trains during that time at his house, was not 
an agreement not to be performed within a year, 
within the statute of frauds, since it was tobe per — 
formed within a year upon the contingency of the 
death of such person and his family within that time. 
Weatherford, M. W. & N. W. Ry. Co. v. Wood (Tex. 
Civ. App.), 29 S. W. Rep. 411, affirmed in (Tex. Sup.), 
30S. W. Rep. 859. A promise not to be performed 
within a year, within the meaning of the statute of 
frauds, is only one which is necessarily not to be per- 
formed within the year. Fain v. Turner’s Admr. 
(Ky.), 29 S. W. Rep. 628. An agreement not 
to engage in a rival business ina certain lo 
calilty so long as the other party remains in 
such business is not within the statute of 
frauds. O’Neal v. Hines (Ind.),43 N. E. Rep. 946. 
An extension of a note for a period longer than a year ~ 
is within the statute of frauds. Kearby v. Hopkins 
(Tex. Civ. App.), 36S. W. Rep. 506. A contract © 
capable of performance, and which may be required ~ 
to be performed, within one year, is not within the © 
statute requiring agreements not to be performed 
within one year tobe in writing. Hughes v. Frum 
(W. Va.), 28S. E. Rep. 604. <A contract of fire insur 
ance for a period of three years, the policy being pay- 
able after loss, is not within the statute of frauds. 
Springfield Fire & Marine Ins. Co. v. De Jarnett 
(Ala.), 19 South. Rep. 995. A parol agreement’by a2 — 
employer to give the employee regular work as long © 
as he does faithful and honest service is not within ~ 
the statute of frauds. Louisville & N.R.Co. v. Of — 
futt (Ky.), 86S. W. Rep. 181. A contract of employ ~ 
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ment for one year, tocommence when an employee 
secures arelease from a former emyloyment, is not 
within the statute of frauds, where his reJease on the 
date of the contract was a possibility, though not in 
fact secured to a later date. Baltimore Breweries 
Co. v. Callahan (Md.), 33 Atl. Rep. 460, 82 Md. 106. A 
contract whereby one, for a consideration, agrees to 
employ another at certain wages so long as the works 
of the first are kept running, or until the other shall 
see fit to quit, is not within the statute. Carter 
White-Lead Co. v. Kinlin (Neb.), 66 N. W. Rep. 536. 








BOOKS RECEIVED. 


Commentaries on the Laws of England, in Four Books. 
By Sir William Blackstone, Knight, one of the 
Justices of His Majesty’s Court of Common Pleas. 
With Notes selected from the Editions of Arch- 
bold, Christian, Coleridge, Chitty, Stewart, Kerr, 
and others; andin addition, Notes and References 
to all Text Books and Decisions wherein the Com- 
mentaries have been cited, and al] Statutes Mod- 
ifying the Text. By William Draper Lewis, Ph. 
D. Dean of the Department of Law of the Uni- 
versity of Pennsylvania. BookI. Philadelphia, 
Rees Welsh & Company. 1897. 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 

isions, and except those Opinions in 

which no Important Legal Principles are Dis- 
cussed of Interest to the Profession at Large. 





DRA MBAB. cc ccccctice coscoecdecs on0bees sovdvceseedemsen ooee 56 
ILLINOIS...... -10, 18, 22, 45, 62, 66, 67, 87, 88, 92, 96, 119, 120 
MBATA ocvcccccsees sgececes 32, 49, 61, 65, 71, 75, 80, 97, 112 
SaeS TORUIBORT oc, occcdenscsccesocp cocanestchevatounerd 52 


Kansas 7, 9, 14, 15, 16, 30, 31, 37, 38, 78, 82, 84, 9, 100, 102, 
103, 115, 117 


BT UORY .ccccc cos. cvcccsegcc cece cosces occeetbegeodens Gay Oe 
MASSACHUSETTS... 2.2. .c0c0e ceeseees stecee bobpeewuuiiianl ool 
MICHIGAN.......... ovcsebedtoccevestedones 26, 39, 105, 108, 113 
IT Di cn econ cect (deteseehoscceeewe eoee-eeee20, 43, 68, 114 
NE 00 060¢e ceugenncleds ons cape sebsocbeoete cocccccse + 0 
NEW YORK..........sec0e-+2, 25, 86, 51, 85, 57, 64, 93, 98, 109 
a BUN Ce ere reer fe 






ECS. cidnchince bevies seu dpaleceiwe ction -«++- 54, 76, 111, 122 
SP MGBINT . 000 coscevcvciessososeses "19, 27, 50, 72, 81, 91, 104 
SN ncieaticds ageeke evevccouses 11, 34, 59, 69, 74, 79, 85, 121 
UNITED STATES C. C. L seiqenis esau 21, 24, 77, 106, 107, 110, 118 
UNITED STATES C. C. APP........ 1, 8, 17, 41, 42, 60, 68, 101 
EBD STALES WD. Os <occacocvesscocceccovrenbevchhucesac aie 
UNITED STATES 8. C.....000sccccscces oecccede 4, 28, 29, 35, 83 


BPUSODN IN sccnce cncgesn <6, BB, 28, 83, 40, 46, 47, 58, 70, 89, 116 


1. ACCIDENT INSURANCE—Application.—A provision 
in the application and policy that no agent can watve 
any provisions of the policy does not protect the com- 
pany, where the applicant truly states the facts, and 
then answers in accordance with the agent’s advice, as 
to the effect of such facts.—STANDARD LIFE & ACCI- 
DENT INS. CO. V. FRASER, U.S.C. C0. of App., Ninth 
Circuit, 76 Fed. Rep. 705. 

2, ACCIDENT INSURANCE — Cause of Death.—Where 
Virulent matter, whick produces blood poisoning, is 
communicated to a wound coincident with its inflic- 
tion, and death is produced thereby, it is adeath within 
& policy which provides that the insurance shall not 
extend “to any case except where the injury is the 











proximate and sole cause of the disability or death.”— 
MARTIN V. MANUFACTURERS’ ACCIDENT INDEMNITY CO., 
N. Y., 45 N. E. Rep. 377. 

8. ACCIDENT INSURANCE—Unnecessary Danger.—One 
who hunts for game with a loaded gun cannot be said 
to have voluntarily exposed himself to unnecessary 
danger by sucb act, within the meaning of the provis- 


~ jon in an accident insurance policy which declares that 


for injuries sustained by reason of a voluntary expos 
ure to unnecessary danger, there can be no recovery. 
—CORNWELL V. FRATERNAL ACC. ASSN. OF AMERICA, N. 
Dak., 69 N. W. Rep. 191. 

4. ACTION—Assumption of Mortgage Debt.--W hether 
an action to enforce against the grantee of a mortgagor 
an agreement in the deed to assume the mortgage 
debt must be brought at law or in equity is to be deter- 
mined by the law of the place where the remedy is 
sought.—WILLIARD Vv. Woop, U.S. 8. 0., 178. C. Rep. 
176. 

5. ADMINISTRATION — Sale of Land for Decedent's 
Debts—When Authorized.—_Though a conveyance of 
land made in trust to secure an existing debt and fu- 
ture advances is not recorded till after the grantor’s 
death, the title vests in the grantee as against creditors 
of decedent who did not attach the property during 
his life; and the executors have no power to sell the 
same for the payment of decedent’s debts, under Pub. 
St. ch. 134, § 2, as land “liable to attachment or execu- 
tion by a creditor of the deceased in his life-time.”— 
EDWARDS V. BARNES, Mass.,45 N. E. Rep. 351. 

6. ADVERSE POSSESSION.—One who sets up the de- 
fense of adverse possession must overcome the pre- 
sumption that the occupation by one of premises to 
which another holds the legal title is deemed to have 
been under and in subordination to such title, unless 
it appears that the premises have been held and pos- 
sessed adversely to such legal title for the statutory 
period of limitation, and must show, not only the ad- 
verse character of the possession on which he relies, 
but that it has been continuously adverse for the requi- 
site period. — RYaN Vv. SCHWARTZ, Wis., 69 N. W. 
Rep. 174. 

7. APPEAL—Parties.—A receiver of an insolvent bank, 
duly appointed to take charge of the assets under the 
banking law, is a necessary party toa proceeding in 
error in this court to reverse a judgment rendered in 
favor of the bank prior to his appointment.—SCANNELL 
v. FELTON, Kan., 46 Pac. Rep. 948. 

8. APPEALS — Parties.—An insolvent railroad com- 
pany in the hands of a receiver appointed in foreclos- 
ure proceedings is a necessary party to an appeal 
from an order giving to certain judgments against it 
priority over the mortgages, and directing the re- 
ceiver to pay such judgments.—FARMERS’ LOAN & 
Trust Co. v. LONGWORTH, U.S.C. C. of App., Ninth 
Circuit, 76 Fed. Rep. 609. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS —Void 
Provision.—Where an assignment is made by an in- 
solvent debtor for the benefit of his creditors, and the 
deed of assignment contains a provision directing the 
trustee to distribute the estate in a manner inconsist- 
ent with the statute relating to general assignments, 
such provision will not avoid the conveyance, but 
should be treated as a nullity by the assignee, and the 
estate distributed by bim as the statute prescribes.— 
REESE V. PLaTT, Kan., 46 Pac. Rep. 990. 

10. ATTACHMENT—Fraud.—To warrant the issuance 
of an attachment on the ground that a debtor has dis- 
posed of his property to defraud creditors, the disposi- 
tion must have been actually, as distinguished from 
constructively, fraudulent.—WaDSWORTH V. LAURIE, 
Ill., 45 N. E. Rep. 435. 

1l. BENEVOLENT SOCIETY — By-laws—Designation of 
Beneficiary.—Where an applicant for insurance in a 
voluntary benevolent association covenants to be 
bound by the by-laws as they exist or may be changed 
subsequently, and the certificate is issued on these 
conditions, the by-laws and subsequent changes be- 
come contracts by which the applicant, is bound, un- 
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less against public policy.—WESsT V, GRAND LODGE OF 
THE ANCIENT ORDER OF UNITED WORKMEN OF TEXAS, 
Tex., 878. W. Rep. 966. 

12. CARRIERS—Passengers—Duty to Light Platform. 
—A railway company is onty required to give a pas- 
senger reasonable time to leave the car and get out of 
the way of the train, before starting. It isnot required 
to give the passenger time to leave the depot platform. 
—LOUISVILLE & N. R. Co. v. RICKETTS, Ky., 378.W. 
Rep. 952. 

18. CARRIERS OF PASSENGERS—Passenger in Sleeping 
Car.—A coniplaint in un action to recover for personal 
injuries and maltreatment alleged to have been sus- 
tained by plaintiff while a passenger on a train of de- 
fendant railroad company, where she occupied a berth 
in a sleeper, by reason of the failure of defendant’s 
servants to awaken her until the train had stopped at 
her place of destination, and by their hurrying 
her from the car without being dressed, states a cause 
of action in tort, and not for breach of contract.—Mc- 
KEON V. CHICAGO, M. & St. P. Ry. Co., Wis.,69N. W. 
Rep. 175. 

14. CHATTEL MORTGAGE—After-ucquired Property.— 
At common law nothing can be mortgaged that is not 
in existence, or when it does not belong to the mort- 
gagor at the time when the mortgage is made, but 
parties may make a contract with reference to after- 
acquired property, to be added to and made a part of 
the property mortgaged, and the contract will be 
valid and binding between the parties, and all those 
dealing with the property with a full knowledge of the 
condition of the mortgage; and, if the future-acquired 
property is mingled with the property described in 
the chattel mortgage, and added to and becomes a part 
ofthe stock of goods mortgaged, and the rights of 
third person have not intervened, it becomes a lien on 
all of the property intermingled and added to the 
mortgaged property.—DODGE v. SMITH, Kan., 46 Pac. 
Rep. 990. 

15. CHATTEL MORTGAGE — Description—Fraud.—The 
fact that the goods mortgaged are more than enough 
in vaiue to secure the indebtedness does not of itself, 
establish fraud, even if a badge thereof; but perhaps 
the security might be so excessive as to cast suspicion 
upon the transaction to the extent of requiring an ex- 
planation.—BaANE V. HARTZELL, Kan., 46 Pac. Ker. 961. 

16. CHATTEL MORTGAGE — Possession — Fraud.—The 
rule of the common law is that a mortgage of personal 
property, unaccompanied by possession, is prima facie 
void as to creditors and subsequent purchasers and 
mortgagees in good faith; yet the presumption of 
fraud arising from continued possession of the mort- 
gagor may be rebutted by explanations showing the 
transaction to be fair and honest, and giving a reason- 
able account of the retention of possession.—ARKAN- 
8A8 CITY BANK V. SWIFT, Kan., 46 Pac. Rep. 950. 

17. CONTRACTS—Assignment.—Where one party toa 
contract stipulates therein that he will not assign the 
same without the consent of the other, this does not 
prevent an undisclosed third party, for whom he acted 
as agent in making the contract and in carrying on the 
work provided for therein, from maintaining an action 
upon it.—PricsarRD Vv. BuDD, U. 8. C. C. of App., 
Fourth Circuit, 76 Fed. Rep. 710. 

18. CONTRACTS—Construction—Risks of Contractor.— 
Under a contract with acity to construct a newly-de- 
signed apparatus for filtering water, to stand {certain 
tests, the risk that the apparatus will stand the tests 
and demands made upon it is upon the contractor.— 
SHOENBERGER V. CITY OF ELGIN, Ill., 45 N. E, Rep. 434. 

19. CORPORATIONS — Insolvency—Claims—Validity.— 
It was error to disallow a claim of a foreign corpora- 
tion against an insolvent domestic corporation whose 
affairs were being wound up, on the ground that the 
former wis a branch of the latter, where it appeared 
the former was also insolvent, and in the handsof a 
receiver; that there,were dealings between them ; and 
that an indebtedness existed, though some stock of 
the domestic company was held by the foreign com- 








pany, or had been taken in the name of its stockhold. — 
ers, and paid for by and held for it; and the foreign © 
company was organized to assist in disposing of the © 
domestic company’s stock.—ALABAMA MARBLE & STONE ~ 
Co. Vv. CHATTANOOGA MARBLE & STONE Co., Tenn., 3] © 
8. W. Rep. 1004. » 
20. CORPORATIONS — Liability of Stockholders. — Ag 





cording to its articles, a domestic corporation wag 
organized “to manufacture and deal in azotineand ~ 


other fertilizing materials, grease and stearin.” Held, a 


that it was not organized for the purpose of carrying ~ 


on a manufacturing business exclusively, and that itg 
stockholders are not within the exception found in | 


Const. art. 10, § 3.—COMMERCIAL BANK OF ST. PAULY, — 
AZOTINE MANUFG. Co., Minn., 69 N. W. Rep. 217. ve 


21. CORPORATIONS — Liability of Trustees. — The a 
Montana statute providing that, if the trustees of a ~ 


corporation organized thereunder fail to makeare ~ 
port of its affairs at a specified time, they shall be lia. : 


ble for its debts, creates a joint and several liabilityto © 


each creditor, which can be enforced by an action at ~ 


law against one or all of the trustees. This liability is 
not in the nature of a penalty. Theright of the cred- 
itor is vested as soon as it accrues, and may be as- 
signed, and cannot be defeated by any subsequent 
change or repeal of the statute.—FITZGERALD V. WEID- 
ENBECK, U.S.C. O., D. (Minn.), 76 Fed. Rep. 693. 

22. CORPORATIONS — Mortgages — Foreclosure. — In 
foreclosure against a corporation, the mortgagee, by 
the production of thé note and mortgage, duly made ~ 
and executed by the corporation under the hand of its 
president, and corporate seal attested by the secretary, 
makes out a prima facie case that they ure valid obli- 


+ 


gations, executed by authority.—ASHLEY WIRE Co. ¥, 4 


ILLINOIS STEEL CO., Ill., 45 N. E. Rep. 410. 

23. CORPORATIONS — Stock and Stockholders.—Under 
Rev. St. § 1754, providing that, unless otherwise ex- 
pressly provided by law or the articles of organiza- 
tion, the directors of any corporation may call in the 
subscriptions to the capital stock by installments by 
giving such notice thereof as the by-laws shall pre- 
scribe, to render a call for an installment of stock en- 
forceable, in the absence of any provision of law or of 
the articles of association fixing the time for its pay- 
ment, a notice to be given must be prescribed by a by- 
law, or resolution or regulation having the effect ofa 
by-law, as to such call, uniform as to all stockholders. 
—GERMANIA IRON MIN. Co. v. KING, Wis., 69 N. W. Rep. 
181. 

24. CORPORATIONS—Stockholders’ Liability.—The ac- 
tion given by Gen. St. Kan. par. 1192, to enforce the 


vd 


stockholders’ liability when an execution against a “4 


corporation is returned unsatisfied, is transitory, and 
may be brought outside the State against a non-resl- 
dent stockholder. — NATIONAL BANK OF OXFORD V. 
WHITMAN, U. 8. C.C., 8. D. (N. Y.), 76 Fed. Rep. 697. 

25. CORPORATIONS—Ultra Vires Lease — Contracts.— 
Where the lessee of the franchises and property ofa 
gaslight company takes possession of and occupies 
the property, the lessor may recover on the lease for 
rent accrued, though the lease is ultra vires.—BATH 
GASLIGHT Co. Vv. CLAFFY, N. Y., 45 N. E. Rep. 390. 

26. COUNTIES — Division of County — Apportionment 
of Taxes.—The defendant county was at one time @ 
part of plaintiff county, and was set off and organized 
subsequent tothe State equalization of 1881. In the 
apportionment of State taxes for the years 1883, 1884, 
and 1885, the defendant county was not mentioned, 
and, as a result, the tax for the whole territory was 
apportioned to and paid by plaintiff county: Held 
that, as plaintiff county had an adequate remedy by 
assumpsit to recover the amount of the taxes so paid, 
mandamus would not lie to compel defendant county to 
raise the amount by tax upon property within its 
limits.—BOARD OF SUP’RS OF Bay CounTY V. BOARD OF 
SupP’RS OF ARENAC COUNTY, Mich., 69 N. W. Rep. 146. 

27. CREDITORS’ BILL — Pleading and Proof. —In & 
creditors’ bill, where a deed of trust is attacked for 
fraud, and it also is alleged that complainants have & 
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lien on the property, as laborers, for the amounts due 
them,tbeir failure to follow up the charge of fraud by 
any proof of it does not estop them from setting upa 
claim of priority on account of their alleged lien.— 
GALLOWAY V. BLUE SPRINGS MIN. Co., Tenn., 378. W. 
Rep. 1016. 

28, CRIMINAL LAW—Homicide.—A charge that, where 
one performs an act which it is known will produce a 
particular result, he is presumed to have anticipated 
and intended that result; and that “from the very fact 
ofa blow being struck we have the right to infer as 

presumption of fact that the blow was intended prior 

to the striking, though at a period of time inapprecia- 
‘bly distant,”’—is not error.—ALLEN V. UNITED STATES, 

U.8. 8. C.,178. C. Rep. 154. 

29. CRIMINAL Law—Homicide—Self-defense.—Where 
one, after making a slight assault upon another, pro- 
yoked by insulting words of the latter, in good faith 
withdraws from further contest, his right of self-de- 
fense is restored if the assaulted person then, in viola- 
tion of law, pursues him with a deadly weapon, and 
seeks to take his life,ordo him great bodily harm.— 
ROWE V. UNITED STATES, U.S.8.C.,178S. C. Rep. 172. 

30. CRIMINAL LAW—Information — Amendment. — An 
information may be amended as to a Christian name 
or initial, with leave of court, after plea and before 
trial.—STATE V. MCDONALD, Kan., 46 Pac. Rep. 966. 

$1, CRIMINAL LAW—Warrant—Sufiiciency of Charge.— 
In charging a public offense it is not necessary that 
there should be the same fullness of statement in the 
warrant or preliminary papers that is required in the 
information.—STATE V. BAKER, Kan., 46 Pac. Rep. 947. 

32. CRIMINAL PRACTICE — Obscenity.—Under Rev. St. 
1894, § 2081 (Rev. St. 1881, § 1995), declaring guilty of pub- 
lic indecency any one over 14 years of age who uses 
obscene or licentious language in the presence or 
hearing of a female, etc., if the words charged are not 
obscene or licentious per se, the indictment must show 
by extrinsic averments that they were usedin that 
sense, and were so understood by the female.—STaTE 
v. CONE, Ind., 45 N. E. Rep. 345. 

33. DEED—Conditions Subsequent — Equity.—A deed 
recited that, in consideration of the performance of 
its conditions, the grantors “have given, conveyed,” 
and “do give, grant,” certain land, and provided that 
on the death of the grantors the absolute title should 
vest in the grantee, provided she had fulfilled the con- 
ditions, but on failure to perform such conditions all 
rights conveyed should revert tothe grantors: Held, 
that the conditions were conditions subsequent, so as 
toauthorize equity to relieve from a forfeiture in case 
of non-performance. — DONNELLY V. EASTES, Wis., 69 
N. W. Rep. 157. 

34. DEED — Defective Description. — An administra- 
tor’s deed, as well as all proceedings in the probate 
court, including the orders of sale and confirmation, 
described the land sold as ‘‘half interest in and to 893 
acres” of a certain survey. Parol evidence, offered to 
identify the land intended, showed that the survey in- 
cluded much more than 893 acres: Held, that the de- 
scription was too vague and uncertair to pass title to 


_ any land, and that the deed constituted no defense to 


an action by the heirs to recover the land owned by 
the decedent.—HERMAN V. LIKENS, Tex., 378. W. Rep. 
981. 

35. DEED — Whether Mortgage or Assignment. — An 
instrument, reciting that the maker does “bargains 
sell, and deliver” to W certain personal property, ‘‘to 


_ have and hold the same unto the said P, and his suc- 


cessors in this trust, forever,” provided that, if the 
maker should, within 60 days, pay certain creditors 
Ramed the specified amount of his indebtedness to 
them, the conveyance should be void, and the prop- 
erty restored to him, and that, in case of his failure so 
to pay, it should be the duty of W or his successors to 
Sell the property: Held, a deed of trust in the nature 
of a mortgage, and not an assignment for the benefit 
of creditors.—W. B. GRIMES DRY¥-GOODS CO. V. MAL- 
OL, U.S. 8.C.,178. C. Rep. 158. 


36. DESCENT AND DISTRIBUTION — Devisable Interest 
in Land.—The right of a grantor to re-enter for breach 
of a condition subsequent is not an “estate or interest 
in real property descendible to heirs,” within 2 Rev. St. 
p. 57, § 3, ‘making such estate devisable, but, on the 
grantor’s death, passes to his heirs, to be exercised by 
them as d dent’s repr tatives, and not by virtue 
ofthe law of descent.—UPINGTON V. CORRIGAN, N. Y., 
45 N. E. Rep. 359. 


87. ELECTIONS—Conventions — Nominations.—W bere 
a political party in a county divides into opposing 
factions, and each faction ho!ds a convention, com- 
posed of a large number of delegates, and nominates a 
full set of candidates for the offices to be filled by the 
voters of the county, the county officers.whose duty it 
is to consider objections to certificates of nomination 
and nomination papers have no power or authority to 
determine which of the two opposing factions is the 
true representative of the party, nor to exclude the 
candidates of either faction from the official ballot 
after the nomination of its candidates has been duly 
and regularly certified to the county clerk in the man- 
ner pointed out by the statute.—SIms V. DANIELS, Kan., 
46 Pac. Rep. 952. 


88. Equity — Jury Trial.— While in a cause of an 
equitable character, neither party can demand a jury 
as a matter of right, and usually the better practice is 
for the court to try it alone, yet the court may, in its 
discretion, order any issue or issues of fact to be tried 
by a jury, and error will not lie, unless for an abuse of 
such discretion.—MACLELLAN VY. SEIM, Kan., 46 Pac. 
Rep. 959. 


89. Equiry—Reformation of Contracts.—Where, in a 
suit for the rescission of a contract for the sale of land 
for non-performance on the part of the grantor, the 
grantor claims a reformation of the contract on the 
ground of mistake, the supreme court, on appeal from 
a decree of rescission, may, on reversal, reform the 
contract.—JOHNSON V. WILSON, Mich.,69N. W. Rep. 
149. 


40. EXECUTION — Collateral Attack.—In an action 
upon a note given as collateral security, an order, en- 
tered in an action on the principal debt, allowing the 
sheriff to amena his return to an execution issued 
therein, and vacating the judgment, execution, and 
sale in such action, cannot be collaterally impeached 
for irregularity. — ASHLAND NAT. BaNK v. GREGORY, 
Wis., 69 N. W. Rep. 168. 


41. FEDERAL CourT — Ancillary Jurisdiction. — A 
federal court which has possession of property by re- 
ceivers, and is engaged in administering the trusts 
pertaining to it, must take jurisdiction of any claim by 
any one whose interests would be injuriously affected 
by the action of the court in dealing with the property 
and administering the trust.—BLAKE V. PINE MOUNTAIN 
Iron & Coat Co., U. 8. C. 0. of App., Sixth Circuit, 76 
Fed. Rep. 624. 

42. FEDERAL CourTs—Circuit Court of Appeals.— 
Where the record does not show that the original writ 
of error sued outin the circuit court of appeals has 
been formally filed in the trial court, even though it 
was in fact delivered to and lodged with the clerk, the 





76 Fed. Rep. 617. 

43. FIXTURES — Machinery.—The mortgagor con- 
structed a series of buildings, and placed certain ma- 
chinery in the same, with the intent and purpose of 
making of all of the same a manufacturing plant, and 
used the same assuch. The court below found that, 
as between him and the mortgagee, all of this ma- 
chinery is a partoftherealty: Held, the mere placing 
of the machinery in position inthe buildings with in- 
tent to make ita permanent part of the manufactur- 
ing plant does not make it part of the realty unless it 
is actually or constructively attached to the building 
or land.—SHEPARD V. BLOssOM, Minn., 69N. W. Rep. 
221. 





appellate court is without jurisdiction.—MuTUAL LIFE * 
Ins. CO. V. PHINNEY, U. 8. O. C. of App., Ninth Circuit, 
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44. FRAUDS, STATUTE OF—Sale of Decedent’s Land.— 
An agreement by the purchaser of land sold for debts 
ofa decedent, with heirs of decedent, any of whom 
had a right to redeem, because it was sold for less 
than two-thirds of its appraised value, that, if they 
would abandon their intention to redeem, and allow 
him to take a conveyance under his purchase, he 
would pay them the value of the interest of one of the 
heirs, is nota contract ‘‘forthe sale of real estate,” 
within the statute of frauds.—KaLER V. GRADY, Ky., 37 
8. W. Rep. 955. 


45. FRAUDULENT CONVEYANCES — Evidence.—Under 
Myer’s Rev. St. ch. 59, § 4, providing that every con- 
veyance made with intent to disturb, delay, hinder, or 
defraud creditors or others persons shall be void as 
against such creditors, purchasers, or other persons, 
conveyances by a defendant, after suit brought, of a 
part of his property, and ofthe balance after service 
of summons upon him, but before judgment in the ac- 
tion, to his son, a young man apparently theretofore 
possessed of no property, are void as against the judg- 
ment creditor.—SCHUMACHER V. BELL, Ill., 45 N. E. 
Rep. 429. 


46. FRAUDULENT CONVEYANCES — Mortgage — Future 
Advances.—Defendants, owning property worth $8,700, 
gave a mortgage thereon for $7,000 to secure a bona fide, 
present indebtedness of $6,200, and asum, to be im- 
mediately advanced, sufficient to make the debt equal 
to at least the face of the mortgage: Held, that the 
mortgage was not fraudulent as to creditors.—BRAD- 
LEY GO. Vv. PAUL, Wis., 69 N. W. Rep. 168. 


47, FRAUDULENT CONVEYANCES — Sale to Creditor.— 
The fact that a creditor accepts a conveyance from a 
failing debtor, knowing that the debtoris giving him 
a preference for the purpose of avoiding payment of 
other creditors, and that the latter will thereby fail to 
realize their claims, does not invalidate the instru- 
ment if it be taken in good faith tosecure an honest 
debt.—BLEILER V. MOORE, Wis., 69 N. W. Rep. 164. 


48. GARNISHMENT.—The attachment by garnishment 
of property of defendant upon which the garnishee 
has a lien is sufficient, under Minnesota statutes cited 
in the opinion, to give a court jurisdiction to render a 
valid judgment in rem against a non-appearing non- 
resident defendant served by publication only. The 
court has power to make all necessary orders for the 
ultimate application of defendant’s interest in the 
property in satisfaction of such judgment.—HARTZELL 
v. VIGEN, N. Dak., 69N. W. Rep. 203. 


49. GARNISHMENT — Assignment for Collection.—An 
assignment of a policy, after loss, for collection 
merely, does not exempt insurer from garnishment at 
the instance of a creditor of insured, the assignee be- 
ing made a party to the proceedings.—RIGNEY Vv. 
JacosBs, Ind., 45 N. E. Rep. 348. 

50. HOMESTEAD—Real Estate as Exempt.—Acts 1879, 
ch. 171,§1, which provides that ‘‘a homestead or real 
estate in the possession of or belonging to each head 
ofa family, and the improvements thereon, if any, to 
the value of, in all, one thousand dollars, shall be ex- 
empt,”’ and the owner ‘‘shall have the right to elect 
where the homestead or exemption shall be set apart, 
whether living on the sanre or not,’ does not exempt 
real estate us such, but securesto a debtora home- 
stead in lands not now occupied, but such as he may 
select and appropriate to that purpose when he de- 
sires.—MOSES V. GRONER, Tenn., 378. W. Rep. 1031. 

51. INJUNCTION — Maintaining Street Bridge.— An in- 
junction to restrain a defendant railway company 
from maintaining a street bridge over its tracks, and 
to compel the removal of the same, will not lie at the 
instance of a property owner on the street, where the 
bridge was constructed by defendant as agent of a 
board of engineers, authorized by Laws 1872, ch. 702, 
to superintend the construction of the same, and the 
city, after its construction, assumed entire control 
over it.—TALBOT v. NEW YORK & H. R.Co., N. Y., 45 
N.E. Rep. 382. 





52. INJUNCTION PENDING EJECTMENT SUIT.—W 
plaintiff in ejectment shows title to the property, a 
that he will suffer irreparable injury unless defendant 
who is hopelessly insolvent, be restrained from break. — 
ing the land and destroying it as pasture land, an jp. | 
junction may Issue pendente lite.—GAINES V. LESLIE, I, © 
T., 378. W. Rep. 947. 

58. INLAND BILLs—UCertificate of Protest—Evidence— 
Notice of Dishonor.—Under the statutes of this State © 
the certificate of protest ofa notary public is prima 
JSacie evidence of the facts of presentment, demand) 
and dishonor therein set forth, as wellin the case of 
an inland bill or note as in the case of a foreign bill. | 
ASHE V. BEASLEY, N. Dak., 69 N. W. Rep. 188. ; 


54. INSOLVENT EsTaTE—Lands Fraudulently Con. 
veyed.—By the provisions of section 6139, Rev. St., the | 
administrator of an insolvent estate isa trustee forthe | 
creditors of his decedent with respect te lands con | 
veyed by said decedent in fraud of his creditors, and 
he may maintain asuit to subject them tothe pay. — 
ment of the demands of such creditdrs, unless the ~ 
rights ofa purchaser in good faith from the fraudu 
lent grantee have intervened.—DONEY V. CLARK, Ohio, © 
45 N. E. Rep. 316. 


55. INSURANCE — Cancellation — Waiver.—An insur. 
ance company, having issued a “binding slip” con. 
tinuinga policy in force for another year, subsequently 
wrote tothe assured, informing him that unless he 
would consent to reduce the amount of the policy it 
would be considered canceled: Held, that the letter 
did not constitute a cancellation ofthe policy.—Van 
TASSEL V. GREENWICH INS. CO. OF CITY OF NEW YORK, 
N. Y., 45 N. E. Rep. 365. 


56. INSURANCE—Conditions—Waiver.—An indivisible 
policy, conditioned that it shall be void if insured’s in- 
terest in the property insured is other than an uncon — 
ditional and exclusive ownership, is entirely avoided — 
where a portion of the property is held on conditional — 
sale, part of the purchase price being unpaid, though 
atthe time ofthe issuance of the policy the seller had 
commenced proceedings to recover possession of the 
property for non-payment of the price, and insured ~ 
had given bond in such case, in order to retaiu the 
property, to perform the judgment of the court.— 
PHOENIX INS. CO. OF BROOKLYN V. PUBLIC PARKS 
AMUSEMENT Co., Ark., 378. W. Rep. 959. 


57. INSURANCE—Conditions — Waiver.—An insurance 
company is estopped toclaim a forfeiture of a policy 
because consent toa transfer of title tothe insured 
property was not indorsed on the policy, as required 
by its terms, where its general agent, having authority 
to make such indorsement, promised to goto a third 
person, who held the policy as collateral, and make 
the indorsement.—MANCHESTER V. GUARDIAN ASSOR. 
Co., N. Y., 45 N. E. Rep. 381. 


58. INSURANCE — Contract to Insure.—A contract to 
insure is not shown by evidence that an application 
for insurance was made to an insurance agent repre- 
senting several companies, the property and terms of 
insurance being specified, and that the agent, who at 
the time did not agree to place the insurance, but 
merely stated that he would see what he could do; for 
the purpose of determining whether the companies 
represented by him would take the risk, distributed 
the amount applied for among them, and sent his 
daily reportto them in the usual way, which ordi- ~ 
narily indicated that the policies had been written.— | 
JOHN R. Davis LUMBER CO. Vv. SCOTTISH UNION & Na- 
TIONAL INS. CO., Wis., 69 N. W. Rep. 156. 

59. INTOXICATING LIQUORS—Constitutionality of Acts. 
—Acts 23d Leg. p.177, which places an annual tax on 
each establishment for the sale of intoxicating liquors, 
regulates the sale in many particulars, requires & 
bond conditioned that the obligor shall keep an open 
and orderly house, etc.,and provides that the bond 
may be sued on at the instance of any person ag: 
grieved by its violation, and such persona shall been ~ 
titled to recover the sum of $500 as liquidated damages 
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’ for each infraction of the condition of such bond, is 
- pot in conflict with Const. art. 1,§ 15, providing that 
the right of trial by jury shall be inviolate, etc.— 
Peavy Vv. Goss, Tex., 378. W. Rep. 990. 


60, JUDGMENTS — Liens.—The fact that a decree for 
the sale of several pieces of property, to satisfy liens 
against them, permits a lien which only attached to 
one piece to share pro rata in the proceeds of all, does 
not render the decree void, but only reversible for er- 
ror.—RYAN V. STAPLES, U. 8. CO. C. of App., Eighth Cir- 
cuit, 76 Fed. Rep. 721. 

61. JUDGMENT—Negligence of Attorney.—The negli- 
gence of an attorney is attributable to his client, and 
when, through such negligence, a judgment is rend- 
ered aguinst the client by default, he is not entitled to 
be relieved from it, under Rev. St. 1881, § 396, authoriz- 
ing the vacation of a judgment when taken through 
the party’s ‘‘mistake, inadvertence, surprise or ex- 
cusable neglect.”—MoOoRE V. HORNER, Ind., 45 N. E. 
Rep. 341. 

62. JUDGMENT — Vacation.—It was not an abuse of 
discretion to deny a motionto vacate a judgment ren- 
dered in the absence of plaintiff and his counsel, on 
account of the illness of the counsel, when the court 
was not satisfied from the showing that plaintiff hada 
good cause of action, and wherea previous postpone- 
ment had been made tothe dayon which the judg- 
ment was rendered on account of the illness of plaint- 
iffs counsel, and on an agreement with his repre- 
sentative that it should be tried onthe day set, other 
counsel being employed if necessary.—HITTLE vV. 
ZemmeER, I11.,45 N. E. Rep. 419. 

63. JUDGMENT AGAINST CORPORATIONS — Conclusive- 
ness upon Stockholders.—Stockholders of a corpora- 
tion are estopped from alleging that a decree estab- 
lishing a vendor’s lien upon corporate property should 
not be enforced because the vendor had waived the 
right to a lien by certain representations made to 
them before they became stockholders, when it ap- 
pears that they were aware of the proceedings result- 
ing inthe decree, and yet failedto insist atthe time 
that the vendor had waived such right.—WILSON V. 
SkYmour, U.S.C. C. of App., Eighth Circuit, 76 Fed. 
Rep. 678. 

64. LANDLORD AND TENANT — Fixtures.—A tenant of 
lands purchased at execution sale certain buildings 
erected on the lands by aformer tenant. The tenant 
subsequently took a lease of the land, without reserv- 
ing her rights in the buildings: Held, that her owner- 
ship in the buildings was thereby terminated, preclud- 
ing her from maintaining an action against the owner 
of the land for fraudulently inducing her to surrender 
possession of the buildings.—TALBOT Vv. CRUGER, N. 
Y., 45 N. E. Rep. 364. 

65. LANDLORD AND TENANT—Lease—OConstruction.—A 
lease for one year provided for a renewal if the tenant 
should be satisfactory as atenant, and should do what 
was right: Held that, where the landlord refused to 
rent the farm to the tenant for another year, the lat- 
ter was not entitled to retain possession whether he 
had proved satisfactory as a tenant or not.—MULLEN 
Vv. PuGH, Ind., 45 N, E. Rep. 347. 

66. LANDLORD AND TENANT--Lease—Lien for Rent.—A 
landlord who seizes property of a tenant under a pro- 
vision in the lease giving him a lien for rent on all the 
tenant’s property has the burden of showing that the 
property seized was owned by the tenant atthe time 
the lease was executed.—POWELL V. DAILY, IIl., 45 N. 
E. Rep. 414. 

67. LANDLORD AND TENANT — Surrender of Lease— 
Parol.—In an action for rent upon a written lease un- 
der seal, parol evidence of asurrender of the lease, and 
acceptance thereof by the lessor, is admissible.— 
ALSCHULER V. SCHIFF, IIl., 45 N. E. Rep. 424. 

68. LANDS — Peaceable Entry.—If a person lawfully 
entitled to the possession of real property can make 
peaceable entry, even while another is in occupation, 
the entry, in contemplation of law, gives or restores 





him to complete possession.—MERCIL V. BROUILLETTE, 
Minn., 69 N. W. Rep. 218. 

69. LIBEL — Justification—Truth.—A defense of truth 
ofa publication that a person was jailed ona charge 
of horse atsaling is not made out by proof that he was 
so charged and was jailed on that charge, but the truth 
ofthe charge must be shown.—DEMENT V. HOUSTON 
PRINTING Co., Tex., 378. W. Rep. 985. 

70. LICENSE TO CuT TIMBER — Assignment.—An in- 
strument executed by arailroad company by its at- 
torney in fact, conveying tothe grantee and his as- 
signs the right to cut and remove, for his own use, 
during a period of 20 years, all the pine timber on cer- 
tain land, for a full consideration, the receipt of which 
was acknowledged,—being sealed with ascroll, but not 
signed by the president of the company, nor counter- 
signed by its secretary,—is a mere license to cut the 
timber, and vests no title thereto in the licensee until 
it is actually severed.—_KEYSTONE LUMBER OO. V. KOL- 
MAN, Wis.,69 N. W. Rep. 165. 

71. LIMITATION OF ACTION — Disability — Habitual 
Drunkards.—An habitual drunkard for whom a guard- 
ian has been appointed is not under lega! disabilities 
as a person of‘‘unsound mind” (Rev. St. 1894, § 1309; 
Rev. St. 1881, § 1285), so as to be within section 
279, Rev. St. 1894 (section 278, Rev. St. 1881), authoriz- 
ing persons under legal disabilities when their action 
accrued to sue within two years after the disability is 
removed.—MAKEPEACE V. BRONNENBERG, Ind., 45 N. 
E. Rep. 336. 

72. MALICIOUS PROSECUTION.—An instruction in an 
action for malicious prosecution that “if this prosecu- 
tion was instituted for the purpose of forcing the pay- 
ment of a debt, and not for the purpose of bringing an 
offender to justice, you would be justified in finding 
that it was malicious,” is not erroneous, as likely to 
lead the jury to think that it was for tem to say 
whether there was malice, though they found that the 
prosecution was instituted only for the purpose of 
collecting a debt.—GRAHAM V. FIDELITY MoT. LIFE 
AssNn., Tenn., 378. W. Rep. 995. 

73. MARITIME LIENS — Judgments of State Courts.— 
The holtier of a judgment rendered ina State court, 
who has issued process of execution against a vessel 
which has been seized under maritime liens, has no 
lien for the satisfaction of his judgment upon the sur- 
plus arising from a sale of the vessel to pay such mari- 
time liens.—TH® WILLAMETTE VALLEY, U. 8. D.C., N. 
D. (Cal.), 76 Fed. Rep. 830. 

74. MARRIAGE OF SLAVES—Evidence.—A common-law 
marriage between former slaves is shown by an ag;ree- 
ment between them to live together as man and wife, 
and by their so living, irrespective of whether they 
were married, before emancipation after the manner 
of slaves.—SCHWARZ V. ALLEN, Tex., 378. W. Rep. 986. 

75. MASTER AND SERVANT—Railroads — Defective En- 
gine.—While evidence that inspectors of engines em- 
ployed by a railroad company, were competent, and 
that an engine which collapsed, resulting in the death 
of an employee, was inspected and found in good con- 
dition three days before the accident, tends to show 
due care on the part of the company, evidence of the 
condition of the engine after the accident is admis- 
sible; anda jury may be warranted in finding there- 
from that the report of the inspector as to its condi- 
tion was incorrect, and that the inspection was not 
carefully made.—CLEVELAND, C. O, & St. L. Ry. Oo. v. 
WARD, Ind., 45 N. E. Rep. 325. 

76. MECHANICS’ LIEN—Notes for Balance Due.—Upon 
completion ofa structure, three notes were taken by 
the contractors from the owner for the balance due, 
which notes were indorsed and sold toa bank; and 
within four months after the completion of the struct- 
ure, and while the bank was the owner and holder of 
the notes, the contractors made and filed with the 
county recorder an affidavit in due form for perfecting 
a mechanic's lien to secure the indebtedness for erect- 
ing the structure: Held, that such lien is valid.— 
STANDARD OIL OO. V. SOWDEN, Ohio, 45 N. E. Rep. 320. 
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77. MONOPOLIES—Combination of Patent Owners.—A 
combination among manufacturers of spring-tooth 
harrows, by which each manufacturer assigns to a 
corporation organized for the purpose the patents un- 
der which he is operating, and takes back an exclusive 
license to make and sell the same style of harrows 
previously made by him, and no other, all the parties 
being bound to sell at uniform prices, held to be an 
unlawful combination for the enhancement of prices, 
and in restraint of trade.—NATIONAL HARROW CO. V. 
HENCcH, U.S.C. C.,E. D. (Penn.), 76 Fed. Rep. 667. 

78. MORTGAGES—Assignment.—A bona fide indorsee of 
a bond and mortgage negotiable in form, and the gen- 
uineness of the signatures to which is admitted by the 
makers, is not affected by alleged fraudulent repre- 
sentations, made by the original payee to the maker 
thereof.—CONVERSE V. BARTELS, Kan., 46 Pac. Rep. 
940. 

79. MORTGAGE — Description of Lands—Sufiiciency.— 
Where a mortgage deed conveys property as certain 
tracts owned and held by the mortgagor ‘under the 
following chain of title,” reciting it in full, with refer- 
ences to the county records, and with such descriptive 
particulars as make it possible to identify the lands, 
the description is sufficient.—RANKIN Vv. MCCARTHY, 
Tex., 378. W. Rep. 979. | 

80. MoORTGAGES—Foreclosure.—In an action to fore- 
close a mortgage, where all the defendants except the 
administrator and another are heirs at law of the in- 
testate, the sole maker of the notes secured by said 
mortgage, which was executed by the intestate and 
her husband upon her separate estate, an appeal by 
defendants is governed by the provisions of the Civil 
Code, and not by the provisions of the act concerning 
the settlement of decedents’ estates.—STULTZ V. GIB- 
LER, Ind., 45 N. E. Rep. 340. 

81. MORTGAGES—Priority — Foreclosure.—A building 

; association, which had a first mortgage, and knew 
there was a second mortgage on the land, changed the 
loan from one series of stock to another, took a new 
note and mortgage, and canceled the first mortgage of 
record, retaining the note. It intended that the new 
mortgage should be the first lien, and had an under- 
standing with the borrower that the latter would so 
arrange the matter with the second mortgagee. The 
association relied onthe investigation, opinion, and 
report of its attorney, who told the borrower that such 
mortgagee had no lien, and the borrower then said 
nothing to the latter in regard to having his mortgage 
retain second place: Held, that such association lost 
the first lien. —WORKINGMAN’S BLDG. & SAV. ASSN. V. 
WILLIAMS, Tenn., 37S. W. Rep. 1019. 

82. MORTGAGE FORECLOSURE —Process.—A suit to 
foreclose a mortgage on real estate must be com- 
menced in the county where the land is situated, and, 
when rightly commenced in the county where the land 
is situated, summons may be issued by the clerk of 
the district court where the petition is filed, and di- 
rected to the sheriff of any other county in the State 
where the defendants may reside, or where they may 
be served; and, when duly served by the sheriff of the 
county where the defendants reside, the district court 
acquires jurisdiction over the subject of the action and 
of the defendants, and has authority to render such 
judgment against the defendants as may be proper 
under the pleadings and evidence.—SPARKS V. BEYER, 
Kan., 46 Pac. Rep. 980. 

83. MUNICIPAL CORPORATIONS—Action to Cancel City 
Ordinances.—In a suit by a waterworks company 
against a city, a decree will not be granted, declaring 
void, and requiring the city to cancel, as in derogation 
of the rights of the company under its contract with 
the city, ordinances permitting certain property own- 
ers to lay pipes in the streets to convey water to their 
premises; such owners not being brought before the 
court, or given an opportunity to be heard.—NEW OR- 
LEANS WATER WORKS CO. V. CITY OF NEW ORLEANS, U. 
8. 8. C.,178. C. Rep. 161. 

84. MUNICIPAL CORPORATION—Licenses—Validity.—A 


city of the second class may impose a license tax 
photographers, and the fact that a larger tax ign 








quired from a traveling or non-resident photogra: 
than from a resident regularly engaged in the b 











ness does not render the ordinance invalid.—Urry , 
CALDWELL V. PRUNELLE, Kan., 46 Pac. Rep. 949. 4 
85. MUNICIPAL CORPORATIONS—Power to Levy Schoo] _ 
Taxes.—Under Sayles’ Civ. St. art. 425a, providing it 
incorporated cities and towns may levy a school tax 
if such city or town is a separate and independent — 
school district, an action to establish a lien upon real 
estate for unpaid school taxes cannot be maintained 
by a city unless it is averred and proved that such 
city has been duly organized as a separate and inde. 
pendent school district.—MCCOOMBs V. CITY OF Rogg. 
PORT, Tex., 378. W. Rep. 938. i 

86. MUNICIPAL CORPORATIONS—Public Improvements, 
—Where a city council has unlimited power, under the © 
charter in respect to street improvements, the mere | 
passage of a large number of ordinances for the ma | 
cadumizing of many streets, in anticipation of a pro 
posed change of law whereby such improvements can. — 
not be made at the expense of property owners unless — 
on petition of a majority of such owners in front feet, © 
etc., is not of itself any proof of fraud on the part of 
the council in enacting such ordinances.—MORSE Y, 
CITY OF WESTPORT, Mo., 378. W. Rep. 932. 

87. MUNICIPAL CORPORATIONS — Use of Streets for 
Bailway.—A city is estopped to deny the authority ofa 
railway company to lay its tracks across streets where 
it has acquiesced for 20 years in such use of its streets, 
and has required the company to expend considerable — 
sums in the improvement of the street crossings, such — 
as the erection of gates, lights, and sidewalks, author. © 
ized it to construct depots, and passed many resola- 
tions mentioning the tracks as established monuments 
in fixing street grades, etc.—CITY OF CHICAGO V. UNION 
STOCK YARDS & TRANSIT Co., Ill., 45 N. E. Rep. 430. t 

88. NEGOTIABLE INSTRUMENT—Action—Pleading.—In © 
an action by an indorsee upon a note negotiable and — 
transferable by indorsement under the laws of Illinois, | 
it is unnecessary to allege thatthe note is negotiable ~ 
under the laws of Indiana, where it was executed.— ~ 
HAKES V. NATIONAL STATE BANK ON TERRE HAUTE, IIL, 
40 N. E. Rep. 444. 

89. NEGOTIABLE INSTRUMENT— Bills and Notes.— 
Plaintiff, as indorsee of notes due August 4th, sent 
them to defendant bank for collection. Prior to their 
receipt by defendant, the bank building was burned, 
but on August Ist the bank resumed business, and noti- 
fied the maker of the notes. The notes were not paid 
at maturity, but defendant failed to protest them for 
non-payment. The notes were returned to plaintiff 
August 8th, and the indorsers were on that day notified 
by the plaintiff of the non-payment: Held, that the de- 
fendant, having undertaken the collection of the notes, 
is not excused from liability for its negligence by rea- 
son of the confusion consequent upon the fire.—MER- 
CHANTS’ STATE BANK V. STATE BANK OF PHILLIPS, Wis., 

69 N. W. Rep. 170. 
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90. NEGOTIABLE INSTRUMENT —Indorsement.— The ~ 


mere fact that a promissory note, when offered in evi- 
dence, had indorsed upon its back the name of the 
payee, does not establish the fact that the payee in- 
dorsed the same, in the absence of proof of actual in- 


dorsement.—VICKERY V. BURTON, N. Dak., 69 N. W. 


Rep. 193. 


91. NEGOTIABLE INSTRUMENT—Note—Protest,—Notice _ 


of protest to an indorser is sufficiently shown by the 
notary’s certificate of protest which Mill. & V. Code, § 
2471,. makes prima facie evidence of the facts it purports 
to recite, where neither the notary nor the indorser 
have any independent recollection of the matter.— 
CITY Sav. BANK v. KENSINGTON LAND CoO., Tenn., 378. 
W. Rep. 1087. 

92. NEGOTIABLE INSTRUMENTS—Parol Evidence.—It is 
no defense to an action on a note by the payee against 
the makers that the makers were the officers of a cor- 





poration, and applied to the payee for a loan to the 
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corporation, agreeing to give their own notes as se- 
curity, on condition that the payee would take the 
puilding and leases of the corporation, and operate the 
same honestly, and would first look for payment from 
the rents and profits of said property, and that, in ac- 
cordance with such agreement, payee, through his 
agent, took possession of the property, but so misman- 
aged it that loss instead of profit resulted; there being 
nothing to show what income the property would have 
yielded if properly managed, nor the amount of loss 
sustained by his mismanagement.—MOORE V. PRUSS- 
1G, Ill., 45 N. E. Rep. 447. 


98. OFFICER—Liability—Public Moneys.—An officer, 
onthe ground of public policy, is liable for public 
moneys intrusted to him, and lost through the failure 
ofthe bank in which they were deposited by him, 
though he was not negligent.—TILLINGHAST V. MER- 
RILL, N. Y., 45 N. E. Rep. 875. 

94, OFFICERS—Municipal Officers—Salary.—Members 
ofacity board of public works, and those employed 
by them, having In good faith performed the duties of 
their offices, and judgment in their favor, holding 
abolishment of the board invalid as to them, not hav- 
ing been superseded, they should receive compensa- 
tion till entry of the mandate of the court of appeals, 
on reversal of the judgment. —{BOARD OF COUNCIL- 
MEN OF CITY OF FRANKFORT V. BRAWNER, Ky., 378. W. 
Rep. 951. 

9%. PARTNERSHIP —Bond of Survivor — Liability of 
Sureties.—In case of a partnership estate, where the 
surviving partner had been cited before the probate 
court, and had given a bond, and undertaken the man- 
agement and settlement of the partnership estate, and 
where the debts of the partnership had been paid, and 
the estate practically settled, except to make an ac- 
counting, and to divide the assets between the surviv- 
ing partner and the sole heir of the deceased partner, 
the district court has jurisdiction in an action for ac- 
counting between them, although the matter is pend- 
ing in the probate court, and no final settlement of 
the estate has been made therein.—CARTER V. CHRISTIE, 
Kan., 46 Pac. Rep. 964. 

9%. PARTNERSHIP—What are Firm Vebts.—Evidence 
that notes, though signed with the individual names 
of persons composing a firm, instead of the firm name, 
were given in part payment of land purchased as a 
partnership venture; that the cash paid for improve- 
ments, etc., was from the partnership funds, and that 
the land and its proceeds, were carried on the firm’s 
books as partnership debts—is prima facie sufficient to 
charge the firm.—DREFUS V. UNION NAT. BANK, IIl., 45 
N. E. Rep. 408. 

97. PARTY WALLS—Rights of Parties.—A party wall, 
built by one of two adjoining owners, and resting 
partly on the grounJ of each, must be one that both 
Parties can use, and have the right to use; and the 
Owner of a lot who sells part of it, restricting, by 
condition in the deed, the height of the building to 
be erected thereon, cannot extend a party wall built 
between the two parts above such height for his own 
exclusive use, but, if extended, it must be built with- 
out openings, and the owner of the other part will have 
the right to use it, on proper payment, by adding to 
the height of his building.—F1IDELITY LODGE, No. 59, 
I. 0. O. F., NEW CASTLE, V. BOND, Ind., 45 N. E. Rep. 
328. 

98. PRINCIPAL AND AGENT—Implied Notice of Agent’ 
Acts.—One M received from plaintiff, as his agent, 
money to deposit in defendants’ bank, under an agree- 
Ment that he would send plaintiff, for each deposit, 
either his individual check, or defendants’ cheek in- 
dorsed by him. He deposited the money in his own 
name, and induced defendants to deliver him checks 
drawn by them, as bankers, on themselves, payable to 
his order, by representing that he was plaintiff's part- 
her, that the money was his share of the business, and 
that he desired the checks only as memoranda to be 
used in settling with plaintiff, after which he would 
return them. He indorsed the checks, and sent them 








by mail to plaintiff, who received them in good faith, 
supposing that they represented deposits made ac- 
cording,to his agreement with M. Afterwards M drew 
the money deposited, on his own checks, and appro- 
priated it to his own use: Held, that plaintiff was not 
chargeable with notice of the agreement between M 
and defendants that the checks should have no bind- 
ing force, and plaintiff could recover on them from de- 
fendants.—HENRY V. ALLEN, N. Y.,45 N. E. Rep. 355. 

99. PRINCIPAL AND SURETY — Bond.—Sureties who 
sign a bond for the fidelity of a firm as agents for the 
obligee are not liable for funds misappropriated by 
one of the members of such firm after the dissolution 
of the partnership and the retirement of the other 
partner from the business of such agency. And this 
is the rule notwithstanding the fact that the obligee 
knew nothing of such dissolution.—STANDARD OIL Co. 
Vv. ARNESTAD, N. Dak., 69 N. W. Rep. 197. 

100. PUBLIC Lanps — Mortgage on Homestaed.—A 
mortgage given upon a piece of land prior to the mak- 
ing of a final proof by a person occupying the same 
under the homestead laws of the United States is void. 
—BIDDLE V. ADAMS, Kan., 46 Pac. Rep. 986. 

101. RAILROAD COMPANIES—Change of Gauge—Ordi- 
nances.—A railroad company authorized by its charter 
to build a ‘‘three-feet, standard and narrow-gauge 
railroad” cannot broaden its tracks to the standard 
gauge without the consent of a city through whose 
streets the tracks are laid, even though the city ordi- 
nance granting the use of such streets to the company 
did not specify any gauge. Thecharter and ordinance 
should be construed together.—WALKER V. CITY OF 
DENVER, U.8.C. ©. of App., Eighth Circuit, 76 Fed. 
Rep. 670. 

102. RAILROAD COMPANY — Negligence — Injuries to 
Employee.—While a trainman ordinarily cannot re- 
cover for injuries arising from perils that are obvious, 
yet the mere fact that the switchman had seen and 
handled the switch does not necessarily show that he 
had such information as would charge him with knowl- 
edge of the dangerous proximity of the same when 
the spear on the top of the switch was turned towards 
the track, and is not conclusive evidence of contribu- 
tory negligence. — SOUTHERN KANsas Ry. CO. V. MI- 
CHAELS, Kan., 46 Pac. Rep. 938. 

103. RAILROADS — Obligation of Purchaser. — Pur- 
chasers of arailroad and its franchises are not liable 
to pay the value of life passes,to be given by the 
original company in consideration of a parol license to 
build and operate a road over his premises, where the 
purchasers had no knowledge of the parol contract at 
the time of purchase, or while using such premises, 
where they have in no manner ever ratified such con- 
tract, or assumed its obligation.—MIssouRI Pac. Rr. 
Co. v. H&nrig, Kan., 46 Pac. Rep. 976. 

104. REFORMATION OF INSTRUMENTS — Mistake. — A 
policy of insurance on a building owned by a wife, 
providing for non-liability of the insurer if the title of 
the insured is not absolute, will not be reformed and 
enforced on the ground of mistake in issuing the same 
in the name ofthe husband, ifthe latter, with whom 
the contract was made, said nothing as to the title, but 
left it to be inferred that he was the owner.—SCHMID V, 
VIRGINIA FIRE & MARINE INS. OO., Tenn., 378. W. Rep. 
1013. 

105. RELIGIOUS SOCIETIES—Unincorporated Societies. 
—The members of the building committee of an unin- 
corporated religious society, through whom materials 
for the construction of a church are purchased, are 
liable therefor, though the seller charged the material 
in the name of the society, and at the time inquired 
and was told that the money for payment was to be 
raised by subscriptions among the congregation, and 
by the proceeds of fairs, etc. —OLARK V. O'ROURKE, 
Mich., 69 N. W. Rep. 147. 

106. REMOVAL OF CAUSES — Diverse Citizenship — Ju- 
risdiction — Amendment. — A general averment, in a 
petition for removal, that the controversy is between 
citizens of different States, is sufficient to authorize 
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the federal court to allow an amendment of a defective 
allegation, in a subsequent part of the petition, that 
the plaintiff is a ‘‘resident” of a State named.—JOHN- 
son v. F. C. AUSTIN MaNuFG. Co., U. 8. C. C., D 
(Kan.), First Divison, 76 Fed. Rep. 616. 

107. REMOVAL OF CAUSES — Time of Filing Petition.— 
Where a cause is removed after the time prescribed, 
* but plaintiff, being ignorant of the construction of the 
law, files an answer in the federal court, he may after- 
wards be permitted to withdraw it and file a motion to 
remand, where it appears that he had no purpose to 
speculate on his chances in the State court, and has 
not unreasonably delayed to assert his right after 
knowledge of the facts.—CoLLIns V. STOTT, U. 8. C. C., 
D. (Conn.), 76 Fed. Rep. 613. 

108. REPLEVIN — Burden of Proof.—In replevin, proof 
of possession in the plaintiff, under a claim of pur- 
chase from the true owner, and of the forcible taking 
of the property without consent, is sufficient to place 
upon defendant the burden of justifying his taking by 
a right superior to plaintiff's. -CONELY v. DUDLEY, 
Mich., 69 N. W. Rep. 151. 

109. Res JUDICATA — Judgment in Summary Pro- 
ceedings. — A judgment by default, in summary 
proceedings to oust a tenant for non-payment of 
rent, is conclusive as to the existence and validity 
of the lease, in a subsequent action by the lessee 
against the lessor to have the lease declared a mort- 
gage, and canceled for usury.—REICH V. COCHRAN, N. 
Y., 45 N. E. Rep. 367. 


110. SALE — Conditional Sale — Mortgages. — Where 


property is sold and delivered under a contract that it 
is to remain the property of the vendor until fully 
paid for, which is not acknowledged and recorded, it 
is not subject, under Code Iowa, § 3093, to the lien of a 
prior mortgage of ail the property then owned, or 
thereafter to be acquired, by the vendee, except in so 
far as the interest of the vendee extends.—MANHATTAN 
Trust Co. v. Sioux CITY CABLE Ry. Co., U.8.C.C., 
N. D. (Iowa), 76 Fed. Rep. 659. 

111. SaLE—Delivery.—The general rule is that title to 
goods intended to be transported passes from the ven- 
dor to the purchaser upon delivery by the former to a 
common carrier consigned to the purchaser, whether 
paid for or not. But if the vendor consigns the goods 
nominally to the purchaser, but actually in care of his 
own storekeeper, who is to retain them in control, and 
give possession to the purchaser only on payment of 
the purchase price, then the delivery to the common 
carrier is not, in law, delivery to the purchaser.— 
VILLAGE OF BELLEFONTAINE V. VASSAUX, Ohio, 45 N. E. 
Rep. 321. 

112. SALE — Measure of Damages.—In an action to re- 
cover for the breach of acontract for the purchase of 
bark, where it appeared that the title to the property 
had never passed to the purchaser, the .measure of 
plaintiff's damages is the difference between the con- 
tract price and the market price at the time and place 
of delivery.—RIDGLEY Vv. Moonky, Ind.,45N. E. Rep. 
348. 

113. SALES — Waiver of Condition Precedent. — The 
seller of a machine agreed to give the buyers a satis- 
factory ‘‘letter or bond”’ to indemnify them against in- 
terference by a certain company which claimed the 
machine was an infringement on its patents: Held, in 
an action for the price, that where it appeared that de- 
fendants had used the machine several months, it was 
too late for them to insist on such bond as a condition 
precedent to their liability, and they should be limited 
to the right to recoup such damages as they had sus- 
tained by reason of plaintiff’s failure to give it.— 
Youne Bros. MacH. CoO. Vv. YOUNG, Mich., 69 N. W. 
Rep. 152. 

114. SALE OF GoODs — Statute of Frauds. — To take a 
parol contract for the sale of goods of the value of $50 
or more out of the statute of frauds by an acceptance 
of a part thereof, there must be a delivery by the 
seller,and the purchaser must receive and accept a 
part of the goods contracted for, pursuant to the con- 





tract. An unaccepted tender of earnest money 

not take the sale out of the statute.—HERSHEY LUMBER 
Co. v. ST. PAUL SASH, DooR & LUMBER CO., Minn., ¥, 
W. Rep. 215. ; 

115, TaXaTION—Judgments in Favor of Non-residents 
—The statutes of this State do not provide for, noray 
thorize, the assessment and taxation of judgme e 
rendered by the courts of this State in favor of, and 
owned by, citizens of other States.—BOARD OF Com’RE 
OF KINGMAN COUNTY V. LEONARD, Kan., 46 Pac. Rep, 

116. TAXATION—School—Interest on Railroad Bonds, 
—Under Const. art. 11, § 3, declaring that any county 
incurring indebtedness shall provide for the cecllection 
of an annual tax to pay the interest thereon; and Rey, 
St. § 943, providing that no bonds shall be issued until” 
an ordinance or resolution has been passed directing — 
the levy of a tax sufficient to pay the interest, etc., and 
that such tax shall be after the issue of the bonds 
irrepealable; and section 948, providing, when bonds > 
are issued in aid of any railroad, they shall not be de — 
livered, or, if delivered, shall not be valid until the 
road is completed and in operation,—a tax leviedt 
pay the interest on bonds deposited in escrow, tobe 
delivered in aid ofarailroad at its completion, but 
which has not yet been completed, is invalid. — KEY | 
STONE LUMBER CO. V. TOWN OF BAYFIELD, Wis., 69N. 
W. Rep. 162. 

117. Tax SALE—Purchase by Guarantor of Mortgage, © 
—One who guaranties the payment of a note and mort ~ 
gage cannot obtain alien upon the mortgaged prem 
ises, as against the holder of the note and mortgage, = 
by purchasing the real estate at tax sale.—HOWARD 
INVESTMENT CO. V. BENTON LAND Co., Kan., 46 Pag, 
Rep. 989. i 

118. TRESPASS ON GOVERNMENT LANDS — Remedy.— 
The United States has the same right as a private” 
owner to institute legal proceedings to protect its | 
property from threatened injuries.—UNITED STATES ¥, 
TYGH VALLEY LAND & LIVE-STOCK Co., U. 8. C.C. De 
(Oreg.), 76 Fed. Rep. 693. 

119. TrRusT—Resulting Trust—Laches.— Where part of 
the heirs of a decedent quitclaimed their interest in 
land of deceased to another heir, on the representation 
that it was necessary in order to settle the estate with 
out litigation, and relying on his promise to convey it © 
back when the estate was settled, or pay for the same, 
an express trust, void because not in writing, was 
created. — MAYFIELD V. ForsyYTH, Ill., 45 N. E. Rep, 
403. 

120, TRUST AND TRUSTEK—Perversion of Trust.—Where — 
a trust deed provides that the trustees ‘‘will invest the 
same, and keep the same invested, in their discretion,” ‘ 
and pay the income to certain beneficiaries named, the 
purchase by the trustees of lands, opening a coal mine — 
thereon and mining operations, were a perversion ot 
the trust.—BUTLER Vv. BUTLER, IIl., 45 N. E. Rep. 426. 

121 VENDOR’S LIEN—Foreclosure — Redemption.—Dé — 
fendant executed to H a deed which reserved a lien #@_ 
secure payment of purchase-money notes. H after 
wards conveyed the land to plaintiff’s grantors, the 
grantees in all the deeds assuming payment of thé 
purchase money. Defendant, in an action against H 
alone, foreclosed for two of the six purchase-money © 
notes, and the land was sold to him for less than the 
amount due thereon. H’s interest was then conveyee 
to plaintiff: Held that, since plaintiff was not a party © 
to the foreclosure, he could not redeem on paying the 
amount bid by defendant at the foreclosure sale, orthé 
amount of the judgment in such suit, but he must pay 
the full price.—MASTERSON V. BURNETT, Tex., 378. “Ss a 
Rep. 987. 

122. WILL—Bequest of Income—Creditors. — Wheres 
testator bequeathed all the net income of his estate t0 x 
a trustee in trust for the education and support ofa” 
certain person for life, without other limitation: Held, © 
that the bequest so made is an absolute one, and is 
subject to the claim of creditors. — THORNTON ¥% © 
STANLEY, Ohio, 45 N. E. Rep. 318. : 
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